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HE subject assigned to me does not lend itself 
naturally to excessive hilarity and, particularly 
with respect to the taxation of inter vivos trans- 

fers, tends to assume a somewhat technical aspect. 

Nevertheless, the subject has become one of acute 

interest, especially in view of the 

provisions of the recently enacted 

Revenue Act of 1932. Due to the 

exigencies of the Government’s re- 

quirements for revenue, the estate 
tax rates in the new Act have been 
practically doubled and a new gift 
tax, designed as an adjunct to the 
estate tax has been imposed upon 
gifts during the lifetime of the donor. 

Taxation has always proved an 
unpopular subject, especially in 
times like these when the legislative 
mind is striving to discover new 
sources of revenue and new methods 
of extracting as painlessly as pos- 
sible the necessary funds to balance 
budgets. It is startling to be in- 
formed by the National Industrial 

Conference Board that in 1930, Fed- 

eral, state and local taxes reached 

the appalling total of $10,266,000,000, 
or approximately one-seventh of 
the estimated national income; and 
that the increase in total tax collec- 
tions between 1923 and 1930 was 

42 per cent. These figures, coupled with the drastic 

shrinkage in revenues, account for the frantic search 

tor new and increased sources of taxation. By the 
same token, they should be potent in bringing about 

a redoubling of efforts for the reduction of govern- 

mental expenditures. 


It is a matter of no great surprise under such cir- 
cumstances that estate or inheritance taxes are 





























*Of Milbank, Tweed, Hope and Webb; formerly Assistant Secretary 
of the United States Treasury. Lecture presented at the “Symposium 
in the Law and Practice of Taxation” conducted at Columbia University 
as a part of the 1932 summer session. All of the lectures presented 
will be available soon in book form. 
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among the first to be singled out for increase, upon 
the theory that they hold out the greatest promise 
of ready collection, with minimum resentment from 
a limited number. It is to be noted in passing, 
however, that they are of limited effectiveness as an 
emergency measure, inasmuch as the 
increase in rates does not become 
fully reflected in collections for a 
period of at least twelve months. 
Nevertheless, the extent of the in- 
crease in the estate tax rates in the 
new Revenue Act furnishes con- 
siderable food for thought. Peace 
time taxes on estates at graduated 
rates running as high as 45 per 
cent call for reflection as to our 
whole system of death duties, its 
principles, operation and results. 
There are few forms of taxation 
older than the inheritance tax. 
There is some evidence that it ex- 
isted in Egypt, for an inscription 
has been found recording the sale 
of property by an old man to his 
sons for a nominal price, for the 
purpose apparently of avoiding the 
tax, anticipating by a few thousand 
years the astute plans of some of 
our modern experts. It was known 
in Roman law, an inheritance tax 
being in force for more than two 
centuries and proving, according to Gibbon, a most 
fruitful source of revenue. It was first imposed 
by the Emperor Augustus for the purpose, it is be- 
lieved, of pensioning his veteran legionaries, a fact 
not without interest in this era when payments for 
veterans’ relief run close to $1,000,000,000. annually. 
In England we find the beginning of the inheritance 
tax in the Stamp Act of 1694, which provided for a 
tax of five shillings on probates and letters of ad- 
ministration in the case of estates exceeding twenty 
pounds. A legacy tax was introduced into Great 
Britain by Lord North in 1780, being paid by means 
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of stamps given on payment of legacies. A similar 
tax was imposed by our Congress in 1797 but re- 
pealed five years later. No further Federal inherit- 
ance taxes were indulged in until the Civil War 
when the Act of 1862 not only imposed a legacy 
tax but further provided for a duty upon the grant 
of probate and of letters of administration, propor- 
tioned to the value of the estate. The legacy tax 
was repealed in 1870 and the probate and administra- 
tion tax in 1872. We again resorted to a Federal 
inheritance tax during the Spanish War which was 
subsequently repealed, and again during the World 
War, our present Act being a continuance at differ- 
ent rates of the tax levied by the Act of 1916, as 
subsequently amended from time to time. The Fed- 
eral Government has never resorted to this kind of 
taxation except in war time or to meet exigencies 
arising out of war conditions and I think it may be 
correctly said that at no time before 1932 have the 
rates of a Federal estate or legacy tax adopted in 
war time been increased after the coming of peace, 
with the exception of the rate increases in 1924 which 
were repealed retroactively by the Act of 1926. 


State Inheritance Taxes 


The individual states first began imposing inher- 
itance taxes in 1826 when Pennsylvania adopted this 
method of taxation. Maryland followed suit in 1844 
and Delaware in 1869. New York did not have such 
a tax until 1885. In spite of the slowness of the 
states in resorting to this method of taxation the 
Federal Government, as before noted, has, except in 
war time, left inheritance taxation to the states. 
Until the present Act the war time Federal estate 
or inheritance taxes have, as a rule, been repealed 
within a few years after enactment. 


It has been urged from time to time in the past 
that inheritance or estate taxes should be reserved 
for the states except in the case of emergencies such 
as war, and that income taxes should be reserved 
for the Federal Government. Whatever arguments 
may be brought forward in support of this division, 
it is a condition and not a theory which confronts 
us at the moment. Until improved conditions pro- 
duce more revenue from other sources or until gov- 
ernmental expenditures are materially reduced, there 
is little prospect of the withdrawal of the Federal 
Government from this field. 


Furthermore, from the standpoint of the taxing 
authority, the estate tax offers many attractive fea- 
tures. In the first place it is comparatively easy of 
collection. The assets are in the hands of a fiduciary 
who, unless he happens also to be the chief bene- 
ficiary, has every reason for not attempting to con- 
ceal the true value of the estate from the taxing 
authorities. The facts, therefore, are easy to get 
at and when once the value of the estate has been 
ascertained the property is easy to reach. Again, 
the tax in a majority of cases is not felt so severely 
as are some other forms of taxation. Those who 
have ultimately to pay it have never owned the 
property out of which the tax is paid. They are in 
fact coming into the possession of property, receiv- 
ing the net estate after the taxes have been paid by 
the executors and while much hardship may result 
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in the cases of widows or dependents, nevertheless 
one rarely hears the same complaints about the es- 
tate tax as one hears for example about the income 
tax. To the average man death appears as a remote 
event about which he does not care to think very 
much and he is apt to pay little attention to a tax 
which may be modified long before his time comes 
and which in any event he will not be called upon 
personally to pay. From this standpoint the estate 
tax at reasonable rates may be said to be one of the 
most scientific forms of taxation, for to quote the 
remark attributed to a certain French tax commis- 
sioner, “The science of taxation consists in plucking 
the most feathers with the least squawking.” 


In any event, if both Federal and state authorities 
are to continue in the inheritance tax field, marked 
improvement and simplification could be introduced 
in the processes of administration. For example, 
in the appraisal of the value of estates, we now have 
two sets of officials, one state and one Federal, who 
traverse the same ground but whose results in many 
instances are completely divergent. In valuing the 
stock of a closely held corporation, for example, the 
Federal authorities may follow one rule and the state 
authorities another. Some method might and should 
be devised to coordinate these valuations and obvi- 
ate the necessity of going over the same question 
twice before two sets of officials. As a matter of 
fact, there have been isolated instances in which the 
representatives of a state have joined informally 
with the Federal authorities in effecting a joint ap- 
praisal and the results have been most satisfactory 
to all parties concerned. There would seem to be 
no good reason why this principle of effective co- 
operation could not be extended most helpfully to 
other phases of the Federal and state procedures. 


Secretary of the Treasury Mills, in a recent ad- 
dress before the Association of the Bar of the City 
of New York, called attention to this steadily in- 
creasing feature of the overlapping of Federal and 
state authority in the field of taxation and of the 
unfortunate results. He emphasized its greater im- 
portance in the light of rapidly mounting tax rates 
and called attention to the fact that no affirmative 
steps were being taken to remedy the situation. 
In the absence of a better solution, he urged the ap- 
pointment of a commission of outstanding represen- 
tatives of the state and Federal governments to give 
careful study to the entire situation and to report 
their recommendations. 


If we turn now to the legal aspects of the situa- 
tion, the courts in this country have held almost 
invariably that an inheritance or estate tax is not 
a property tax. It is an excise or a tax on the privi- 
lege of transmitting or receiving property by will or 
intestate law. This has been held even in states 
which treat the right to inherit as a natural property 
right. The most generally accepted theory, how- 
ever, is that the right of transmitting or receiving 
property on death is a privilege granted by the 
state. A tax on such a privilege is obviously with- 
in the constitutional power of the state. 

It was argued in the case of Knowlton v. Moore, 
178 U. S. 41, that since it is the states which control 
the right of transmitting and receiving property at 
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death, the Federal Government may not impose an 
estate tax but the Supreme Court swept this argu- 
ment aside, pointing out that the thing forming the 
universal subject of taxation upon which inheritance 
and legacy taxes rest is the transmission or receipt, 
and not the right existing to regulate. The Court 
said : 

Under our constitutional system both the national and 


the state governments, moving in their respective orbits, 
have a common authority to tax many and diverse objects, 


but this does not cause the exercise of its lawful attributes - 


by one to be a curtailment of the powers of government of 
the other, for if it did there would practically be an end of 
the dual system of government which the Constitution 


established. 

Since, then, the estate or inheritance tax is an 
indirect tax or excise it must be ascertained, when 
considering any given taxing act, upon what privi- 
lege, right or franchise the tax is based. The in- 
heritance or succession tax is usually based on the 
right to succeed to property; the estate tax or death 
duty on the right to transmit property. This may 
seem a rather shadowy distinction but it is a distinc- 
tion which may have important consequences; for 
there may be cases where death may be the occasion 
of important rights accruing to beneficiaries, which 
might be made the subject of a succession tax but 
where nothing passes from the decedent himself 
which might be the subject of an estate tax. An- 
other important point to be borne in mind is this: 
Death is the generating source from which the 
power to levy estate and inheritance taxes takes its 
being. As stated by Mr. Justice White in the opin- 
ion in the case of Knowlton v. Moore, referred to 
above: 


Although different modes of assessing such duties pre- 
vail, and although they have different accidental names, 
such as probate duties, stamp duties, taxes on the transac- 
tion, or the act of passing of an estate or a succession, leg- 
acy taxes, estate taxes or privilege taxes, nevertheless tax 
laws of this nature in all countries rest in their essence 
upon the principle that death is the generating source from 
which the particular taxing power takes its being and that 
it is the power to transmit, or the transmission from the 
dead to the living, on which such taxes are more immedi- 


ately rested. 

In other words, in levying an estate or inheritance 
tax there is one unalterable condition which must 
be met—to change slightly the opening words of 
the Christmas Carol—“Marley must be dead to be- 
gin with.” If this be the case, if it be only the 
transmission of property from the dead to the living 
which is being taxed, or which can be taxed, under 
such a law, the question naturally arises why do we 
have sO many provisions in our estate and inherit- 
ance tax laws which apparently undertake to levy-a 
tax on property passing at other times than death. 
The answer is that Congress in enacting each suc- 
cessive estate tax law, as well as the legislatures of 
the several states in levying inheritance taxes have 
sought to prevent evasion by bringing within the 
scope of the taxing acts transactions partially and 
sometimes entirely consummated before the date of 
death. The interpretation of these preventative pro- 
visions and the extent to which Congress can go in 
taxing antecedent transfers has probably occasioned 
more litigation than any other feature of estate tax 
legislation. Thus Section 302 of our Federal estate 
tax law enumerates various kinds of property which 
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are to be included in valuing the estate of a decedent 
for the purpose of fixing the Federal estate tax. 

By Section 302 (c) there is to be included property 
of which the decedent has made a transfer in con- 
templation of, or intended to take effect in posses- 
sion or enjoyment at or after his death. If the 
rights in such property have become vested before 
the decedent’s death by virtue of a deed of gift, is 
there anything which actually passes from the dead 
to the living at the donor’s death? 


By Section 302 (d) there is to be included property 
of which the decedent has at any time made a 
transfer by trust or otherwise, where the enjoyment 
thereof was subject at the date of his death to any 
change through the exercise of a power either by 
the decedent alone or in conjunction with another 
person to alter, amend or revoke. Can it be said 
when a man dies, who, in his lifetime has created a 
revocable trust, that anything is transferred at his 
death from the dead to the living? His power of 
revocation ceases on his death. But has not title to 
the property long since passed? 

By Section 302 (e) there is to be included prop- 
erty held as joint tenants by the decedent and any 
other person or as tenants by the entirety by the 
decedent and spouse. Does not property of this 
character pass by virtue of the relationship between 
the parties and not by virtue of death? Has not 
the right of survivorship become absolute long be- 


fore death, so that nothing is actually transmitted 
at death? 


By Section 302 (g) there is to be included the ex- 
cess over $40,000. received by others than the in- 
sured’s estate under life insurance policies taken out 
by the decedent. But is not this money payable by 
virtue of the insurance contract? The decedent’s 
death may fix the time of payment, but is there any- 
thing which actually passes from him at that time? 

All of these subdivisions of Section 302 of our 
Federal estate tax law have now in some form or 
other been before the Supreme Court for construc- 
tion, and, in keeping with the topic assigned to me, 
it is my intention to discuss briefly how far the 
Court has gone in permitting the inclusion in a de- 
cedent’s estate, for tax purposes, of property, title 
to which actually passed inter vivos. 


Gifts made in contemplation of death have always 
been a well recognized exception under inheritance 
and estate tax laws. They are regarded as testa- 
mentary in character and their inclusion in the es- 
tate is necessary to prevent evasion of the tax. A 
gift actually made in contemplation of death, that 
is, where the thought of death is the impelling cause 
of the gift, is taxable although death may actually 
be delayed for a long period of time. It is the 
motive back of the gift which renders the property 
given away taxable at the donor’s death. It is, of 
course, extremely hard to prove a donor’s motive 
in any particular case and consequently in 1926 
Congress amended the estate tax law to provide that 
any gift of a material portion of the donor’s estate 
made within two years of death was to be deemed 
to have been made in contemplation of death, thus 
creating an irrebuttable presumption instead of the 
rebuttable presumption theretofore presented. In 
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the case of Heiner v. Donnan, decided March 21, 1932 
by the Supreme Court, 285 U. S. 312, the question 
of the constitutionality of this amendment came up 
for decision. The Court, by Mr. Justice Sutherland, 
after pointing out that the Act in question imposed 
the tax expressly “upon the transfer of the net estate 
of every decedent,” said: 

* * * The value of property transferred without con- 
sideration and in contemplation of death is included in the 
value of the gross estate of the decedent for the purposes 
of a death tax, because the transfer is considered to be tes- 
tamentary in effect. * * * But such a transfer, not so 
made, embodies a transaction begun and completed wholly 
by and between the living, taxable as a gift * * *, but 
obviously not subject to any form of death duty, since it 
bears no relation whatever to death. The “generating 
source” of such a gift is to be found in the facts of life 
and not in the circumstance of death. 


The Court then went on to hold that the two 
year irrebuttable presumption was unconstitutional. 
To include in a decedent’s estate, for tax purposes, 
property which had been completely alienated be- 
fore death was such an arbitrary exaction as to offend 
the Fifth Amendment to the Constitution. To quote 
again from Mr. Justice Sutherland’s opinion: 

The result is that upon those who succeed to the de- 
cedent’s estate there is imposed the burden of a tax, meas- 
ured in part by property which comprises no portion of the 
estate, to which the estate is in no way related, and from 
which the estate derives no benefit of any description. 
Plainly, this is to measure the tax on A’s property by im- 
puting to it in part the value of the property of B * * *. 
This, the Court said, was arbitrary and a denial of 
due process of law. “Such an exaction is not taxa- 
tion but spoliation.” 


The Court also held that the provision in ques- 
tion if construed as a gift tax rather than as estate 
tax would be equally arbitrary and capricious, saying: 

Moreover, the value of the gift is not to be determined as of 
the time when made, but, considered as a part of the estate, 
is to be fixed as of the date of decedent’s death—a condi- 
tion so obviously arbitrary and capricious as, by itself, to 
condemn the tax, viewed as a gift tax, as violative of due 
process. It is to be paid by the beneficiaries of the dece- 
dent, although it is impossible for them to share in the 
gift which has passed beyond recall. It is, therefore, a 
contribution to the government exacted of one person, 
based pro tanto upon the wealth of another. 


Justices Stone and Brandeis dissented from the 
majority in the case of Heiner v. Donnan, holding 
that the two year irrebuttable presumption was a 
reasonable extension of the taxing power to prevent 
evasion of the estate tax. 


The arbitrary results which may follow if gifts 
complete when made are to be included in determin- 
ing an estate tax was illustrated in forceful language 
by Judge Hand of this Circuit, in the case of Frew 
v. Bowers, 12 F. (2d) 625, where the Court refused 
to permit an estate tax on property trusteed by the 
decedent before the passage of the taxing act, even 
though he was to receive the income from the prop- 
erty for life. The trust had been set up in 1910 
and had increased in value from $200,000. at that 
time to $500,000. on the date of the donor’s death. 
Judge Hand said: 


And so I am not prepared to say, if Section 402 (c) had 
merely included in Mr. Nash’s estate the property which 
he conveyed to the trustees in 1910, at the value it then had, 
that it would not have been valid. But it does not do that. 
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In substance it imposes a tax upon the settlor, measured by 
the value of property at his death, over which he has parted 
with all control, perhaps, as here, long since. As to trans- 
fers made after the law went into effect I have nothing to 
say; One may insist that settlors take their chances. But as 
to those made before the law was passed it appears to me 
that the result is too whimsical to stand. There are settle- 
ments which the settlor outlives for 30 or 40 years. There 
is no limit to the increase in the value of land, for example, 
in such a period; it may easily be fifty-fold and the tax 
leave the settlor destitute when he dies. Conversely, an- 
other settlor may escape altogether. Such a tax is fixed 
by the mere sport of fortune. It has no more relation to 
the possessions or conduct of the taxpayer than if he were 
taxed upon the subsequent value of property he had sold 
outright, or his estate was doubled because he died on 
Wednesday. 

It seems clear from the decision in Heiner v. Don- 
nan, that, except in the case of gifts actually made 
in contemplation of death, property given away in 
a decedent’s lifetime, when the gift was complete 
when made and death unnecessary to complete the 
shifting of the economic benefits to the donee, may 
not be included in the donor’s taxable estate at 
death. To attempt to so include it renders the Act 
invalid. In the light of this ruling, let us look at 
some of the other cases construing Section 302 of 
the Act. 


Gifts in Trust 


Generally speaking there are two classes of gifts 
which have most frequently come before the courts. 
(1) Gifts in trust where the grantor has reserved a 
power to revoke or amend. (2) Gifts in trust where 
the grantor has reserved the income to himself for 
life. Let us consider these two classes of trusts 
in the order named. In the case of Reinecke v. 
Northern Trust Co., 278 U. S. 339, the principal of 
a revocable trust created by the decedent before 
the adoption of the Federal estate tax was held prop- 
erly included in his estate under what is now Section 
302 (c). At that time Section 302 (d) relating to 
revocable trusts was not in the Act and the govern- 
ment claimed the trust in question to be a gift in- 
tended to take effect in possession or enjoyment at 
or after death. The Supreme Court sustained the 
government, holding that the decedent had retained 
such complete control over the principal of the trust 
through his power to revoke that his death was 
necessary to the completion of the gift. On the 
other hand, the Court came to precisely the opposite 
conclusion with respect to other trusts where the 
decedent had reserved the power to alter, change or 
modify the trust but only with the consent of a 
beneficiary. Here the Court held that the decedent 
had retained no control. The Court said: 

Since the power to revoke or alter was dependent on the 
consent of the one entitled to the beneficial, and conse- 
quently adverse, interest, the trust, for all practical pur- 
poses, had passed as completely from any control by 


decedent which might inure to his own benefit as if the gift 
had been absolute. 


* * * The shifting of the economic interest in the 
trust property which was the subject of the tax was thus 
complete as soon as the trust was made. His power to 
recall the property and of control over it for his own benefit 
then ceased and as the trusts were not made in contempla- 
tion of death, the reserved powers do not serve to distin- 
guish them from any other gift inter vivos not subject to 
the tax. (Italics ours.) 
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It is to be noted that in the case of revocable 
trusts no transfer actually takes place from the dead 
to the living at the moment of death. The power 
to revoke merely ceases and the title which had 
passed subject to that power is freed from the possi- 
bility of its exercise. If the tax is based on the right 
to transmit property at death, how can it be sus- 
tained here? The Court did so by finding the gift 
so incomplete when made that death in fact becomes 
the generating source of the property rights in the 
donee. But the gift is only incomplete because the 
donor could at any time on his own motion recap- 
ture the property for his own benefit. 

Since the decision in Reinecke v. Northern Trust 
Company, Section 302 (d) has been enacted, seeking 
to reach trusts where the decedent has retained the 
power to revoke alone or in conjunction with an- 
other. It seems doubtful in view of the strong lan- 
guage in the Reinecke case whether Section 302 (d) 
would be construed as applying to a case where the 
power to revoke could only be exercised with the 
consent of a beneficiary under the trust or a trustee 
for the beneficiary. 

In the case of Brady v. Ham, 45 F. (2d) 454, where 
the decedent had created a trust and reserved the 
power to alter and amend its provisions and to name 
any beneficiary except herself, the Circuit Court 
of Appeals for the First Circuit ruled that the prin- 
cipal of such a trust could not be included in the 
decedent’s estate for tax purposes, Judge Wilson 
saying : 

The test, therefore, is whether the donor or decedent 
has reserved to himself control over the economic benefits 
or enjoyment of the trust property. If the economic bene- 
fits passed under the trust deed from the decedent’s control 


beyond recall, there can be no transfer tax. 
‘ eR 


The decedent * * * by her declaration of trust ex- 
pressly deprived herself of the enjoyment of all economic 
benefits in the trust estate. While she might control the final 
disposition of it so far as the beneficiaries were concerned, she 
could not restore to herself any beneficial enjoyment of tt. 
(Italics ours.) 

The Court intimated that the beneficiaries, inas- 
much as their rights could not be definitely fixed 
until the extinguishment of the power reserved by 
the decedent, might be subject to a succession tax, 
but as the right of enjoyment of any economic bene- 
fits had irrevocably passed from the decedent when 
the trust was made, the principal of the trust could 
not be subjected to an estate tax. 

In 1931, and after the decision in Brady v. Ham, 
an amendment was adopted to Section 302 (c) of 
the Revenue Act whereby the definition of a trans- 
fer intended to take effect in possession or enjoy- 
ment at or after death was enlarged to include a 
transfer under which the transferor retains the right 
to designate the persons who shall possess or enjoy 
the property or the income therefrom. It remains 
to be seen whether the Supreme Court will construe 
this amendment as referring only to transfers where 
the grantor may designate himself or his estate as 
a beneficiary, or whether, if it is to be construed 
more broadly, the Supreme Court will, following 
the views expressed in Brady v. Ham, hold it uncon- 
stitutional. 

The cases we have so far been considering appar- 
ently lay down a test as to when a gift is to be 
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deemed complete and hence not taxable at death, 
and when it is incomplete and hence taxable. If 
the decedent has retained the right to control or 
recall the economic enjoyment of the property for 
his own benefit or that of his estate, then the gift 
is incomplete and the property taxable at death; 
otherwise it may not be taxed. 


From a theoretical standpoint such a distinction 
appears to be quite logical. When the power re- 
served by a decedent is what I may call a beneficial 
power—that is one exercisable for his own benefit— 
that power is a thing of real value to him and its 
passing or extinguishment at death would seem to 
be the proper subject of an estate tax. Where the 
decedent, as in Brady v. Ham, has reserved a power 
exercisable only in favor of others he has parted with 
all beneficial interest in the property and has re- 
tained for himself no property rights of any kind 
which might be made the subject of a tax on his 
right to transmit property, even though the extin- 
guishment of the power at death might possibly so 
increase the rights of the donee as to permit the 
imposition of a succession tax on the donee’s right 
to receive the property. 


The necessity of the decedent retaining control 
for his own benefit over the economic enjoyment 
of the property is illustrated by the case of Chase 
National Bank v. United States, 278 U. S. 327, where 
Section 302 (g) was sustained. This section requires 
the inclusion in the taxable estate of the proceeds 
of insurance policies in excess of $40,000. payable 
to others than the insured’s estate. The Court said: 

It is true, as emphasized by plaintiffs, that the interest 
of the beneficiaries in the insurance policies effected by 
decedent “vested” in them before his death and that the 
proceeds of the policies came to the beneficiaries not di- 
rectly from the decedent but upon the insurer. But until 
the moment of death the decedent retained a legal interest 
in the policies which gave him the power of disposition of 
them and their proceeds as completely as if he were himself 
the beneficiary of them. (Italics ours.) 

The Court, after pointing out that the decedent 
had during his lifetime the power to surrender and 
cancel the policies, to pledge them as security for 
loans and to dispose of them for his own benefit, 
concluded by saying: 

Such an outstanding power residing exclusively in a 
donor to recall a gift after it is made is a limitation on the 
gift which makes it incomplete as to the donor as well as 
to the donee, and we think that the termination of such 
a power at death may also be the appropriate subject of a 
tax upon transfers. (Italics ours.) 

In other words, the termination of a power may 
be just as much the basis for an estate tax as the 
actual transmission of property, provided the power 
be so broad as to permit of the recapture by the 
decedent, for his own benefit or that of his estate, 
of the property sought to be taxed. 


It would seem to be the clear implication from 
the Chase National Bank case that insurance policies 
may not be included in the decedent’s estate if he 
has parted with all his rights in the policies and 
reserved no powers to himself, and this is the inter- 
pretation now put on Section 302 (g) of the Act 
by the Regulations of the Treasury Department. 


We now come to the second class of trusts pre- 
viously referred to, namely those in which the 
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grantor reserves to himself the income for life. This 
brings us to a case which threatened for a time to 
have important consequences—that of May v. 
Heiner, 281 U. S. 238. Before taking up that case, 
however, I must refer again to the case of Reinecke 
v. Northern Trust Company, supra. In that case the 
Court had been compelled to meet the argument 
that, apart from the powers of revocation the trusts 
before the Court were taxable because, while the 
decedent had not reserved the income to himself, the 
trusts were by their terms to fall in after his death, 
that is to say, to take effect in possession or enjoy- 
ment after his death. To this argument the Court 
replied: 

We think it at least doubtful whether the trusts or 
interests in a trust intended to be reached by the phrase 
in Section 402 (c) “to take effect in possession or enjoyment at 
or after his death,” include any others than those passing from 
the possession, enjoyment or control of the donor at his death 
and so taxable as transfers at death under Section 401. That 
doubt must be resolved in favor of the taxpayer. * * * 
Doubts of the constitutionality of the statute, if construed 
as contended by the. government, would require us to adopt 
the construction, at least reasonably possible here, which 
would uphold the act. 

To put the matter differently, the Court held that 
a gift by A in trust, to pay the income to B, the 
property to go to C on or after A’s death, was not 
a gift to take effect in possession or enjoyment on 
death within the meaning of the statute, the Court 
intimating that if it were to be so construed the 
statute might be unconstitutional. It might be 
argued that when the Court spoke of trusts or in- 
terests in trusts, “passing from the possession, en- 
joyment or control of the donor at his death and so 
taxable as transfers at death,” it meant to include 
trusts where the income is reserved to the settlor 
for life, the enjoyment thereof passing from him at 
death. But this was not their meaning, as was 
made apparent in the case of May v. Heiner, which 
I have just referred to. In that case Mrs. May 
created a trust to pay the income to her husband 
for life and then to the grantor for life with re- 
mainder to the children. It did not appear whether 
the husband or wife died first but the Court said 
this was of no importance. Mr. Justice McRey- 
nolds, in his opinion, said: 

The transfer of October 1, 1917, was not made in con- 
templation of death within the legal significance of those 
words. It was not testamentary in character and was be- 
yond recall by the decedent. At the death of Mrs. May no 
interest in the property held under the trust deed passed 
from her to the living; title thereto had been definitely 
fixed by the trust deed. The interest therein which she 
possessed immediately prior to her death was obliterated 


by that event. 

Here was a pretty mix-up. If a wealthy man 
could avoid the estate tax merely by setting up an 
irrevocable trust with the income payable to him- 
self for life, the revenue to be collected by means 
of an estate tax would certainly be materially re- 
duced. The facts in May v. Heiner, however, did 
not present a very clean cut case and in Burnet v. 
Northern Trust Co., 283 U. S. 782, a test case was 
finally brought before the Supreme Court which in- 
volved a simple trust to pay the income to the 
grantor for life. May v. Heiner was followed, the 
Court merely handing down a brief memorandum 
to that effect. In this memorandum, however, a 
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peculiar and perhaps significant phrase is used. The 
Court treated the question before them simply as 
one of the proper construction of Section 302 (c), a 
question already decided by May v. Heiner, there 
being, to quote the Court’s exact words “no ques- 
tion of the constitutional duthority of the Congress 
to impose prospectively (note the word ‘prospec- 
tively’) a tax with respect to transfers or trusts of 
the sort here involved.” What the Court meant by 
those words is by no means clear. Did they mean 
that no constitutional question was before the Court 
in the particular case? If so, the phrase is without 
significance. Did they mean that a gift tax could 
have properly been imposed ‘upon the trust in ques- 
tion? This too is without significance as the inter 
vivos gift tax had been sustained by the Supreme 
Court and there could be no question as to the power 
of Congress to impose such a tax. Did they mean 
that, if Congress so intended, the principal of a trust 
of the sort before them could be included in the 
gross estate of a decedent for purposes of the Estate 
Tax and taxed accordingly? It seems doubtful 
whether the Court would pass in advance and so 
casually on the constitutionality of a law not yet 
adopted. 


Whatever may have been the meaning of the Su- 
preme Court, the Northern Trust case exploded a 
bombshell in the Bureau of Internal Revenue, par- 
ticularly as the latter had been enforcing the con- 
trary rule for years without serious objection. Here 
was a wide open gap for the avoidance of estate 
taxes. The Treasury officials promptly bestirred 
themselves and in the crowded hours of the last 
two days of a legislative session Congress adopted 
an amendment to Section 302 (c), which included 
in the definition of a transfer to take effect in pos- 
session or enjoyment at or after death, a transfer 
under which the transferor retains for his life or 
any period not ending before his death the posses- 
sion or enjoyment of or the income from the 
property. 

There can now be no question as to what Con- 
gress means. May v. Heiner and Burnet v. Northern 
Trust Company merely held that Congress had not 
intended by the language of Section 302 (c) to in- 
clude a transfer, otherwise complete, where the 
grantor had reserved to himself the income for life. 
Now Congress has expressly included such a case. 
Will the amendment be sustained? If, as stated in 
May v. Heiner, the life-tenant’s interest is merely 
obliterated by death and nothing passes at death 
from the life-tenant to the remaindermen and the 
life-tenant has reserved no control over the disposi- 
tion of the property, it would seem that such a gilt 
is complete when made. Death is not the generating 
source of the rights of the remaindermen and if, 
under the doctrine of Heiner v. Donnan, a complete 
inter vivos gift may not be included in a decedent’s 
estate for the purposes of the estate tax under the 
Fifth Amendment of the Federal Constitution, then 
it would logically follow that the 1931 amendment 
of Section 302 (c) cannot be sustained. Yet, in spite 
of this argument, I am by no means sure that such 
will be the outcome. In expressing this doubt | 


(Continued on page 42) 
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URING the first decade of the twentieth cen- 
LD) tury complete separation of the sources of 

state and local revenues was strongly urged 
as a method of tax reform by certain students of 
public finance. The idea was that the state should 
relinquish the tax on ordinary tangible property, and 
perhaps other taxes, to the local subdivisions, and 
that the state derive all of its revenue from sources 
not taxed directly by the localities, such as gross 
receipts, income, and special excise taxes, as well as 
property taxes on certain corporations. Opponents 
of the plan contended that separation was not the 
panacea for tax ills and that its disadvantages out- 
weighed its advantages. The movement gained 
headway, however; and at the present time four 
states have practically complete separation as a 
definite policy: Pennsylvania, California, North 
Carolina, and Virginia." 

The principal investigation of the results of sepa- 
ration is that by Miss Mabel Newcomer published 
in 1917, “Separation of State and Local Revenues 
in the United States.”? Separation has been aban- 
doned or adopted in several states since the publica- 
tion of this monograph, and a distinct change has 
come about in the general tenor of opinion concerning 
the plan. No other comparative study of the effects of 
separation has been made; but a critical study of 
its results in California was reported by the Tax 
Commission of that state in its Final Report of 1929. 

In the present study the arguments for and 
against separation are summarized, a brief history 
of the movement is presented, and the state and 
local financial statistics of those states which now 
have the plan are compared with each other and with 
those of the remaining states. The principal sources 
of statistics used are the publications of the Bureau 
of the Census’ and the reports of state officials, some 
of whom have made available figures not in their 
published reports. 




































I. Expert Opinion : 


The separation of sources of state and local reve- 
nues was first proposed as a means of relief from the 
evils of the general property tax. In the majority 
of the states in the United States, the bulk of the 
revenue for state expenditures has been derived from 
property taxes. Since the general property tax is 
practically the sole means of financial support for 
the local subdivisions of government, the local levy 




















? Delaware, Massachusetts, and New York, for example, also had sepa- 
tation in effect in 1931, in that they levied no tangible property tax for 
Seneral state purposes during that year. 

Columbia University, Studies in History, Economics and Public Law, 
LXXVI, No. 2. 

3 Financial Statistics of States and Financial Statistics of Cities. 
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alone tends to be rather high; when a state levy is 
added to this, the tax on property (mostly real 
estate) may become almost unbearable. It has also 
been argued that the state tax on general property 
has aggravated the evils of under-assessment. The 
state rate is usually levied on the locally assessed 
valuation; consequently, the lower the assessment, 
the less the state tax levied on property in a given 
locality as compared with that levied on property in 
another locality with a higher ratio of assessed to 
true value. The proponents of separation have said 
that this has been the cause of competition between 
the localities in under-valuation of property for taxa- 
tion, thus leading to great inequalities of tax bur- 
dens. 


Professor Edwin R. A. Seligman of Columbia was 
an early and influential supporter of the cause of 
separation. As far back as 1900, he expressed his 
views as follows: 


The first step of any reform is obviously the separation 
of state from local revenues. If the entire state revenues 
could be secured from.some other source than the general 
property tax, three great results would be accomplished. 
In the first place, the unseemly quarrels between the 
counties, due to the desire of each to assess its wealth at 
a lower figure than its neighbor, would cease. In the 
second place, since the burden of the farmer would be 
diminished by the suppression of the state tax on property, 
he would no longer feel that he was paying the city man’s 
share and would listen with greater readiness to a propo- 
sition for a more equitable division of the purely local 
burdens. In the third place, if the state revenues were 
raised entirely through the so-called “indirect” taxes on per- 
sonalty, in the shape of a corporation tax, an inheritance 
tax and a tax on other forms of securities, it would be a 
far simpler task to bring about an adjustment of local 
revenues on the basis, not of a general property tax, but 
of a tax on real estate, together with a few specific imposts 
on the elements of taxable ability that are neglected by 
the state and the nation.‘ 


At the National Tax Conference in 1907, he gave 
a much more ample discussion of the proposed re- 
form.> The gain which will result from the separa- 
tion of state and local revenues, he said, is that state 
revenues will no longer be collected from the same 
source and in the same manner as the local revenues. 
Practically this means that no state tax rate on 
general property is to be added to the local tax rate 
through apportioning state expenditures among the 
localities according to the assessed valuation. Obvi- 
ously, some other method of securing state revenue 
must be devised. The principle of separation leaves 
open for debate what particular alternative methods 


“Recent Discussion of Tax Reform,” Political Science Quarterly, 
XV (1900), 636. 

5“The Separation of State and Local Revenues,” State and Local 
Taxation, Proceedings of the First National Conference under the 
auspices of the National Tax Association, (hereafter referred to as 
N. T. A., Proceedings) 1907, pp. 485ff. 
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of state taxation should be substituted for the gen- 
eral property tax. The main idea is to “Leave to 
the locality what properly belongs to the locality; 


allot to the state what properly belongs to the 
state.’® 


The advantages Seligman claims would ensue 
from separation are summed up under the following 
heads: (a) conformity with the natural division of 
government functions and activities; (b) greater 
equality in assessments; (c) lowering of the tax 
rates; (d) removal of conflicts between city and 
county; (e) greater flexibility. 


In general these views were expressed also by 
Professor Carl C. Plehn of the University of Cali- 
fornia. Two evils which he claimed might be 
remedied by separation are (a) the general under- 
taxation of public utilities and banks, and (b) the 
unequal distribution between the counties of the 
proceeds of the taxes on public utilities.’ The latter, 
he said, can not be remedied without separation. 
However, he made the qualification that, “Separa- 
tion does not seem to be a necessary feature of tax 
reform in states where the industrial conditions are 
fairly homogeneous and where there are no large 
commercial and industrial centers set over against 


extensive agricultural or sparsely populated dis- 
tricts.””® 


The objections to separation and the local option 
or home rule which accompanies it have been many 
and varied. The weight of authority, from sheer 
force of numbers, seems to be against the plan; cer- 
tainly more disadvantages than advantages have 


been suggested. The disadvantages may be sum- 
marized. 


(1) Separation and home rule cannot materially 
increase the positive fiscal freedom of the local gov- 
ernments.® In general, they can be given the free- 
dom to devise new exemptions, but not to levy new 
taxes. Home rule is a negative program, since little 
local autonomy is given except the power of exemp- 
tion, and this only leads to dissimilarity, and, finally, 
to inequality in taxation.’° 


(2) Elimination of the state tax on general prop- 
erty locally assessed will not lead to improved as- 
sessments.** The influences chiefly responsible for 
inefficient assessment work—the inherent difficulties 
of the task, the political atmosphere in which the 
assessor often works, insufficient time, inadequate 
pay, desire to evade county taxation, desire to favor 
personal friends and political associates—will still 
be present. Equality in assessments is possible only 
when full cash value is used as the basis of assess- 
ment, and home rule does not lead to full-value 
assessment. There will still be “the same old 
struggle over the county equalization, the same old 
strife between city and county, the same old scram- 
ble of the individual taxpayer to get under the local 


6 Tbid., P- 491. 
1 aaa ts of Separation in California,” N. T. A., Proceedings, 1915, 





“s“Tax Reform in California,” N. T._A., Proceedings, 1911, p. 117. 
°T. S. Adams, “Separation of the Sources of State and Local Rev- 
games as a Program of Tax Reform,” N. T. A., Proceedings, 1907, pp. 
1” Horace Secrist, “‘Home Rule in Taxation,” Quarterly Journal of 
Economics, XXVIII (1914), 499. 


11 Adams, op. cit., pp. 521ff. Cf. also, Secrist, op. cit., pp. 501ff. 
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assessment.”?* What is needed is a reform of local 
assessment work. This can only be achieved through 
centralization; while separation tends toward decen- 
tralization of fiscal control and assessments.” 


(3) Separation would not insure a just distribution 
of state taxation.* There is no necessary connec- 
tion between the division of governmental functions 
and the apportionment of sources of revenue. The 
former should be determined primarily with regard 
to efficiency and convenience of administration, 
while the latter ought to be based on comparative 
fiscal needs and resources. The advocates of sepa- 
ration have proposed that the state tax might be 
apportioned to the localities according to local reve- 
nues or expenditures instead of assessments. But 
this would be unjust because communities, like indi- 
viduals, differ in need and in disposition to adopt a 
liberal scale of expenditure. Apportionment by ex- 
penditure would simply “overtax the least fortunate, 
place a penalty on progress, and divert attention 
from the true method of dealing with local ex- 
travagance.”’?® 


(4) Separation would not end diversity of local 
interests in tax legislation. Should the state face 
the problem of raising additional revenue, there is 


very likely to be a contest between urban and rural 
interests.*® 


(5) Separation causes extravagance in expendi- 
tures by the localities.17 Removal of the state tax on 
general property would furnish a source of more 
revenue to the local subdivisions of government, and 
they would be very likely to avail themselves of the 
opportunity of increasing expenditures without rais- 
ing the tax rate on general property beyond what it 
was before the adoption of separation. 


(6) Separation may deprive local governments of 
property or other sources of revenue which they can 
not afford to spare.*® The validity of this objection 


has been amply borne out by the experience of 
California.’® 


(7) With complete separation of sources, there is 
the problem of the security for local indebtedness 
and the protection of local borrowing powers, due to 


the withdrawal of certain property from the local 
tax base.”° 


(8) Separation of sources may concentrate cor- 
porate influence at the state capital leading either 
to a cutting down of state expenditures unduly or 


to extravagance, depending on the strength of the 
corporations.”? 


(9) It is undesirable to abolish direct state taxa- 
tion.2? This would necessitate deriving state reve- 
nue from inelastic sources. Constant changing of 
the rates of business and corporation taxes would 


12 Adams, op. cit., p. 522. 

18This view was also expressed by Charles J. Bullock in an address 
delivered before the League of Virginia Municipalities, October 7, 1909, 
published as “The Separation of State and Local Revenues,” in his 
Selected Readings in Public Finance, 3d ed., pp. 451-53. 

14 Tbid., pp. 447ff. 

1% Tbid., p. 451. 

16 Tbid., pp. 4538. 

17 Bullock, “The Separation of State and Local Revenues,” Quarterly 
Journal of Economics, XXIV (1910), 456f. 

18 Adams, “Separation of State and Local Revenues,” Annals of the 
American Academy of Political and Social Science, LVIII (1915), 137. 

19 Cf. California Tax Commission, Final Report, 1929, pp. 68ff. 

2 Secrist, op. cit., p. 496. 
21 Adams, op. cit., p. 135. 
22 Bullock, op. cit., pp. 453ff. 
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not be satisfactory; in fact, it might be quite dis- 
rupting to industry and commerce. Then the yield 
of taxes on incomes and inheritances tends to be 
unstable. Under separation there would be no 
equalizing tax, such as that on property, with a rate 
easily varied to suit the needs for revenue; and the 
state would be constantly confronted with the prob- 
lem of either a surplus or a deficit. Furthermore, 
abolition of a direct state tax would remove a neces- 
sary check on public expenditures. The average 
citizen, no longer having to pay a direct tax to the 
state and thus not feeling the effects of greater ex- 
penditures necessitating increased revenues, would 
demand more and more services provided by the 
state. “Big business” and corporations—especially 
public utilities—are commonly regarded as being 
able to bear almost unlimited tax burdens, and the 
individual taxpayers would tend to be unreasonable 
in their demands on the state as long as the cost of 
their extravagance was borne by someone else or 
only indirectly by themselves. 


(10) Home rule or local option in taxation is not 
desirable.** It would lead to diverse methods of 
taxation and eventually to multiple taxation in many 
cases. As long as a state gets its revenues wholly 
or partly from local sources, absolute home rule is 
impossible.2* Assessments between counties are 
most uniform and property is most completely listed 
in those states where supervision exists and where 
cooperation between state and local administrations 
is most highly developed. Uniformity and equality 
as between districts and within districts is desirable 
whether the state draws its revenues from local 
property or taxes only that which is more than local 
in situs; this uniformity is possible only with cen- 
tralization. Joint administration and control, not 
separation, is needed. The central administration 
needs local knowledge, and the localities need the 
supervision of the state. Duplication of machinery 
and excessive costs of administration would result 
under any other plan. 
































Il. History and Present Status of the Movement 


Partial separation of state and local sources of 
revenue was adopted in Great Britain as early as 
1888, with the assignment of particular revenues in 
aid of localities. In 1901 the Royal Commission on 
Local Taxation recommended the complete separa- 
tion of imperial and local finance.”® 


In the general property tax era the first state in 
this country to adopt a system of separation of state 
and local revenues was Delaware in 1878. Here, as 
in all the other states achieving separation of reve- 
nues, except California, it was not accomplished at 
one move. Special state taxes (especially corpora- 
tion taxes) had been experimented with for some 
time; when they were found to provide sufficient 
revenues for state use, the general property tax was 
lowered, and finally omitted altogether. 

Separation was adopted in Pennsylvania in 1885 
and is still retained. The tax on general property 


3, Bullock, op. cit., pp. 451ff. 
eeriste op. cit., ‘pp. 494ff. This view is also held by Adams, op. cit., 


Pp. 
2 Final Report, 1901, pp. 17-19. 
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for state purposes was abandoned in Connecticut in 
1891 and in New York in 1906.”¢ 


California seems to be the only state which has 
adopted separation of sources of state and local reve- 
nues at one move, and as a primary means of attain- 
ing comprehensive reform of the tax system. The 
Commission on Revenue and Taxation in 1906 rec- 
ommended complete separation of state from local 
taxation as to sources of revenue as the “first step 
in reform.”**7 However, the state made the reserva- 
tion that its right to levy on general property should 
not be surrendered, but should be exercised only 
to make good a deficit. These recommendations 
were embodied in a constitutional amendment which 
was submitted to the people in 1908 and defeated 
by a vote of nearly two to one.** The Commission 
submitted a revised amendment in 1910, and this 
time a favorable vote was obtained.”® A plan of 
separation was recommended for Kentucky by its 
Tax Commission of 1909,°° but nothing came of the 
proposal. 


During the same year that separation was adopted 
in California, the plan was abandoned in Connecticut, 
and New York returned to the levying of a property 
tax for state purposes the following year.**. The 
Arkansas Tax Commission expressed itself in 1912 
as being in favor of a system of separation whereby 
the state would receive all its revenues from the 
public utilities, leaving all other property to the 
localities.*? Such a plan would have necessitated a 
change in the state constitution, and nothing came 
of the recommendation. The Special Tax Commis- 
sion of Kentucky (1912-14), of which Professor 
Plehn was advisor, did not recommend a system of 
separation, following the opinion of Professor Plehn 
that it was neither possible nor desirable.** 


In 1914 John G. Hart, State Tax Commissioner 
of Georgia, adopted a cautious attitude toward sepa- 
ration ; he declined to recommend any radical change 
in the Georgia system of revenue, though he re- 
marked: “I notice some States which thought they 
had solved the tax problem under this system are 
now doubting the wisdom of the policy, while other 
States are commending it.”** The Special Tax Com- 
mission of Georgia in 1919 recommended separation 
and proposed a constitutional amendment to carry 
the plan into effect.*° The amendment was not 
submitted by the legislature, but in his Annual 
Reports from 1920 to 1924 State Tax Commissioner 
Fullbright held steadfastly to the plan as a means of 
securing more equitable taxation in Georgia. Other 
special tax commissions were appointed, and they 


also recommended separation in 1923, 1925, and 
1929.86 


The state of Delaware abandoned separation in 
1921 and again began to tax general property for 


26 Mabel Newcomer, “Tendencies in State and Local Finance and 
Their Relation to State and Local Functions,” Political Science Quar- 
terly, XLIII (1928), 11. 

27 Report, 1906, p. 11. 

8 California Tax Commission, Final Report, 1929, p. 18. 

29 Loc. cit. 

%® Special Tax nen Report, 1912-1914, p. 103. 

31 Newcomer, op. 11. 

2 Second Bien pial } Ry 1910-12, pp. 33ff. 

33 Report, pp. 103-104. 

% First Annual Report, pp. 16-17. 

% The Special Tax Commission Report, p. 14. 

% Report of the Special Tax Commission, 1929, p. 4. 
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state purposes ;** while in the same year North Caro- 
lina adopted separation as a definite policy.** In that 
year also, the New York Special Joint Committee 
on Taxation and Retrenchment recommended that 
the “State so readjust its revenues as to eliminate 
at the earliest possible moment the State direct tax 
on real estate.’*® 


A classification system involving partial separa- 
tion of sources of state and local revenues was 
adopted in Kentucky in 1917, and has since been in 
operation, with only minor changes. The Kentucky 
plan provides for the continued taxation of real 
estate by the state at a lower rate than formerly. 
The state levies a tax on intangible personal prop- 
erty, including bank deposits, at a fixed rate varying 
between the different classes, and such property is 
exempt from local taxation. Certain classes of 
tangible personal property also are not subject to 
local taxation, being taxed by the state at a fixed 
rate.*° The Efficiency Commission of Kentucky** 
pointed out that there had been since 1917 an im- 
pressive decline in the proportion of revenues from 
real estate to total revenues for the state; but the 
exemption from local taxation of intangibles and of 
important classes of tangibles must necessarily have 
resulted in an opposite tendency in the local reve- 
nues. The net effect is that classification had re- 
sulted in an increase, instead of a decrease, in the 
proportion of the revenues, state and local,’ from 
ad valorem taxation which are contributed by real 
estate. Furthermore, the reduction in the rate on 
intangibles has failed to result in an increase in 
assessment more than sufficient to offset the decrease 
in rates. Professor Simeon E, Leland has presented 
evidence which tends to show that the total revenue 
produced by the low-rate tax on intangibles did not 
exceed that produced by the general property tax 
system until 1925, after it had been in operation for 
eight years.4? There was an immediate increase in 
state revenues following the adoption of classifica- 
tion, but the low state rate was secured by exempt- 
ing intangibles from local taxes.** Similarly, it was 
not until 1924, or seven years after its adoption, that 
the one-mill state tax on bank deposits produced 
revenues as great as the total collections of the gen- 
eral property tax on bank deposits before classifica- 
tion.“* Experience in several other states having 
partial separation is no more satisfactory. 

A system of separation was recommended for 
Kansas in 1924 ;*° and in 1926 the New York Special 
Joint Committee on Taxation and Retrenchment re- 
newed its recommendations of 1922.*® 

The most recent state to adopt a plan of complete 
separation of the sources of state and local revenue 
was Virginia in 1927.47 Apparently this state is well 





37 Newcomer, op. cit., p. 11. 

% Report of the Tax. Commission, North Carolina, 1930, 218. 

% Report, March 1, 1922, Legislative Document (1922) No. cae ee. 57. 

“© Codified as sec. 4019a- 10, Carroll’s Kentucky Statutes, 1930. 

41 The Government of Kentucky, I, (1924), 252- 253. 

4 “The Taxation of Intangibles in Kentucky,” College of Commerce, 
1 (1028). No. of Kentucky, Bulletin of the Bureau of Business Research, 

1929 3 


“Tax Revision in Kansas,” 
tin No. 234, December, 1924, B 
“@ State Expenditures, Tax Burden, and Wealth, February 11, 1926, 


p. 129. 
“Virginia, Acts of 1926, chap. 576. 
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satisfied.4* While not quite so enthusiastic, as the 
Commissioner of Revenue, Mr. William H. Stauffer 
in his recent (1931) book, Taxation in Virginia, ap- 
pears also to be of the opinion that separation has 
been an improvement in that state over the old 
system. He admits, howéver, that no progress has 
been or is likely to be made towards the equitable 
assessment of property under the present system, 
and regards centralization as the only hope for the 


proper assessment of property taxable by the locali- 
ties.* 


Attitudes toward separation have varied consider- 
ably in the other states during the last few years, 
In 1928 the Michigan State Tax Commission ex- 
pressed the opinion that the general property tax, 
while not perfect in its practical application, was far 
superior to any available alternative.°° The State 
Tax Commission of Mississippi was of the same 
general opinion.® It said that the experience of all 
states, even including those highly industrialized, 
demonstrates that the property tax must be relied 
upon to produce the larger share of revenues. 


The Recess Tax Commission of New Hampshire 
agreed that the general property tax throws an un- 
fair burden on real estate, but it did not recommend 
discarding it, “For that would mean too great and 
sudden a dislocation in our tax system.’*? In the 
interest of greater fairness and equality, a personal 
income tax was recommended as a supplement to the 
tax on general property. 


The most important official report during 1929 
having a bearing on separation was that of the Cali- 
fornia Tax Commission. In its summary and recom- 
mendations we find the following significant 
statement: “From the analysis it has made, the 
Commission is convinced that the system of separa- 
tion of sources, as established in 1910 by ‘Amend- 
ment Number One,’ has outlived its usefulness and 
should be abandoned. Its faults are serious and 
fundamental. . .”°* A new plan of taxes was rec- 
ommended. 


Reduction of the state tax on general property by 
means of substituting other sources of revenue was 
urged by official commissions in both Oregon and 
Utah in 1929, but complete separation of sources of 
state and local revenue was not recommended for 
either state.* The advice was accepted by the 
legislative assembly of Oregon at its 1929 session; 
and a corporation excise tax, an intangibles tax, and 
a personal income tax were imposed, each operating 
to reduce the state tax on property. The State Tax 
Commission urged the continuance of this plan of 
relief.** 


A similar program was recommended for South 
Dakota by the Division of Taxation,®® but it was 


(Continued on page 40) 





48 Report of the Department of Taxation, 1926-29, p. iv. 

#9 Taxation <" Virginia, pp. 78-97, 130- 45. 

8° The State Tax Commission and ‘Sate Board of Assessors Fifteenth 
Report, 1927-28, pp. 7-8. 

51 Report, 1928, Pp. a 3 

52 Report, 1927- 28, 

53 Final Report, 1925, a xxi. For a critical discussion of the working 
of the plan see pp. 42- 73. The views expressed were repudiated by the 
Joint Legislative Committee, 4 ort, 1931, pp. 29f. 

54 Oregon, the Property Tax elief Commission, ry 1929, p. 14 
Utah, The Tax Revision Commission, se 1929, p. 78. 

55 Eleventh Biennial Report, 1929- 1930, 4. 

56 Annual Report, 1929-1930, p. 9. 
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Control of Expenditures to 
Reduce T'axes 


By L. U. CRAwForp * 


UBLIC expenditures are met from taxation in 
Pone or another of its forms. The cry for a re- 

duction of taxes strikes a discord when there is 
ringing in one’s ears the clamor raised by those de- 
manding more and more from government. The 
concept that there must be a reduction of expenses 
before there can be a hope of reducing taxes, seems 
beyond the comprehension of many. The throes of 
a depression are not conducive to 
clear thinking, on the contrary, there 
is born a hysteria which may be 
overcome only by sound and re- 
sourceful leadership. Wherefore, it 
is essential that proper direction be 
given to the impulses of the people, 
so that they may reduce their de- 
mands for the spending which is 
the cause of their troubles, instead 
of wasting their energies in fighting 
taxes which are the inevitable result 
of governmental expenditure. 

Large savings can be made through 
proper control over expenditures, 
but such control can be secured 
only through complete knowledge 
of all the facts and through thor- 
oughly considered planning in the 
light of such knowledge. The plan- 
ning should be in advance of the 
spending, and the citizens should be 
fully informed as to what is con- 
templated, since they must forego 
those things for which they are un- 
willing or, possibly, unable to pay. 
Officials should have the counsel of civic leaders and 
the cooperation of the people. The task of controll- 
ing expenditures demands continuous, determined 
effort, and those interested should “enlist for the 
duration of the war.” 

Pursued to its logical conclusion, the program 
should contemplate the elimination of unnecessary 
official positions, boards and commissions ; the purg- 
ing of payrolls from hangers-on; centralized pur- 
chasing procedure to eliminate waste; the effecting 
of economies by the use of mechanical equipment ; 
and the proper care and conservation of the public 
property. Above all, it should contemplate the 
elimination or postponement of all projects and ac- 
tivities not essential to the well-being of the people, 
to the rendering of necessary service, or to the proper 
functioning of the government. 

Properly constructed budgets, if operated effi- 
ciently, will provide an effective control over 
expenditures and will prove to be a source of informa- 
tion exceedingly helpful to those endeavoring to 
secure economy in government. The sources of rev- 





* Certified Public Accountant, Kansas City, Mo.; formerly chairman 
of the Taxation and Public Finance Committee, Kansas City Chamber 
of Commerce. 
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enue and the amount which may be derived from 
each source will fix the limit beyond which expend- 
iture may not go. And, more, a thorough study 
of these sources of revenue will make possible a 
more equitable adjustment of the burdens of taxa- 
tion and, after expenditures have been reduced, will 
provide the knowledge necessary to a judgment as 
to how much taxes may be cut, and as to where the 
cut should be made. It is easy for 
the most ignorant to demand a re- 
duction of taxes, even to demand 
that the cut be made here, there, 
or some other place. To the in- 
formed the task is not soeasy. The 
problem is to eliminate non-essen- 
tials without destroying services and 
functions which may be vital. A sur- 
geon does not cut blindly. 

However, economy cannot be 
based upon the maximum available 
for expenditure. Its attainment will 
depend upon the avoidance of un- 
necessary spending and upon how 
nearly one dollar of value is ob- 
tained for each one hundred cents 
expended. ‘There must, therefore, 
be. a knowledge of the functions, 
activities and requirements of each 
department or division of the gov- 
ernmental body under consideration. 
This knowledge may not be gained 
from a mere statement of lump sums, 
but must be based upon detailed 
analyses of disbursements for sal- 
aries, wages, expenses, and outlays for lands, buildings, 
equipment and other property. This information 
should cover a period of three or more years and 
should be presented in comparative form. The esti- 
mates upon which the budget must be based should 
conform in detail to the comparative statements so 
that comparisons may be made readily. Further, 
there should be given such information as will en- 
able a proper determination as to whether the con- 
templated expenditures are essential. 

Many municipal divisions of government, too often 
in a more or less perfunctory manner, have gone 
through the preliminary stages of budget making, 
and have then apportioned lump sums to various 
departments and for various purposes. This pro- 
cedure has failed in controlling expenditures for the 
reason that heads of departments have expended in 
nine months their yearly allowance and have coerced 
the appropriating body by holding out that, unless 
additional funds are provided, their departments 
must cease operation. The result has been flagrant 
overexpenditure of the revenues and the building 
up of an indebtedness that is ruinous in times of 
depression. There is neither rhyme nor reason in 
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this sort of procedure. The failure to fix, assign and 
designate to specific purposes the funds allotted for 
expenditure leaves open a broad and joyous way for 
the spender and the wastrel. 


In many states, if not most, authority of law will 
be found whereunder estimates of the revenue to 
be received for the year may be fixed as the maxi- 
mum -which may be appropriated for expenditure, 
unless and until additional revenues have been re- 
ceived into the treasury. If specific portions of this 
revenue be definitely assigned to the payment of 
salaries and wages, to the payment of expenses, 
including necessary supplies, to the payment of out- 
lays and to the purpose of providing for emergencies 
and contingencies ; then there cannot, without action 
of the appropriating body, be any use of the funds 
for purposes other than specified by the budget ordi- 
nance, save by wilful diversion. Some states pro- 
vide adequate penalties for such violations. 

Further, if, instead of allowing lump sums for 
salaries and wages, schedules of the authorized pay- 
ments be made a part of the budget, there will be 
established a control that is both automatic and cer- 
tain. Taking a police department for example: 


 ~p 
Title, Position or Pay Per Pe- 
Employment Number Period riod (Each) the Year 
i adh wv encw ey oes whee 6300 1 Month $250.00 $ 3,000.00 
CE sco liies cseveeceecedes 2 Month 200.00 4,800.00 
See See 5 Month 160.00 9,600.00 
NE, esc: caters aredhn oa ethics 20 Month 150.00 36,000.00 
SN ee eee eee 10 Month 125.00 15,000.00 
Special Police—2,000 Days...... Day 4.00 8,000.00 


This is illustrative only, but the control is definite, 
especially so, since only the appropriating body may 
increase the number of employees or the pay pro- 
vided, and then only, if and when that body has 
provided the additional revenue needed. As indi- 
cated, irregular employment is measured by a num- 
ber of periods rather than by a number of employees. 
The department head must have some discretion as 
to the spending of this portion of the allotment, but 
is guided by schedules showing, from past experi- 
ence, the probable needs during various periods of 
the year. It is so provided that funds will be avail- 
able at all times for the normal operations of the 
department, and that spending for other purposes 
must cease whenever funds allotted therefor have 
been exhausted. 


Expenses are classified according to character or 
purposes, so that a judgment as to their necessity 
may be formed more readily. It will not be possible 
to determine in advance just how much will be 
needed for each of the numerous classifications of 
expense, and it does not seem to be necessary. If, 
after making provision for the larger items known 
to accrue at certain periods, the remainder is pro- 
rated over the twelve months, the director of the 
budget should have little trouble in keeping 
the spending within proper bounds. The head of the 
department has discretion as to the amounts neces- 
sary to be expended for each purpose, but must 
always leave a sufficient reserve to carry the depart- 
ment through the year. In cases of emergency, he 


must call upon the appropriating body for additional 
funds. 


Each item of outlay is appropriated for, so that 
such expenditures are controlled without difficulty. 
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Items in addition to those provided for in the budget 
must be appropriated for from the emergency or 
contingent fund. 


The legislative body should designate a comp- 
troller of the budget, possibly the treasurer or the 
auditor, and provide that~all expenditures, and all 
resolutions, ordinances and contracts creating a lia- 
bility for expenditure must be approved by him. 
The comptroller should certify that funds have been 
provided and are available, unincumbered of prior 
obligation, for the payment of the obligation about 
to be incurred. He must keep such records as will 
enable him to determine that the provisions of the 
budget.are being complied with, and to guard against 
overexpenditure. 


Legislation for centralized purchasing must be 
adopted and strictly enforced. Large savings can 
be made in this manner, since bids can be asked for 
estimated yearly requirements in the case of many 
items, and the purchasing department gathers 
information which enables it to buy to greater advan- 
tage than can those who do not have special knowl- 
edge. No expenditure may be incurred, other than 
for pay rolls duly authorized, except by requisition 
upon the purchasing agent, who, after approving 
and obtaining the certificate of the comptroller to 
the effect that funds are available, issues his order 
authorizing the expenditure. Duplicate copies of 
such orders are given to the vendor, who must be 
given to understand that payment will not be made 
unless and until a copy of the order is attached to 
his invoice or statement. 


The above is a mere sketch of budgetary pro- 
cedure, but should serve to point the necessity of a 
better control over expenditures. Further, if the 
available revenue has been apportioned to definite 
purposes, then the importunities of those demanding 
expenditures to promote some scheme, will be met 
with the statement that revenue is not available. 
The appropriating body is provided with a buffer 
that is badly needed. The following form of budgetary 
ordinance as relates to the general fund of a city is 
presented for the reason that, in actual practice, it 
has been found to be effective. The same principles 
apply to all municipal funds. 


AN ORDINANCE PROVIDING A BUDGET FOR THE CITY 
See ee 
FOR THE FISCAL YEAR ENDING 
BE IT HEREBY ORD§INED: 

That, whereas, the amount of revenue to be received into the General 
Revenue Fund of the City of ............ for the current fiscal year 
beginning July 1, 1931, and ending June 30, 1932, cannot be definitely 
determined, and the Council of said city has caused an estimate to be 
made of the amount of money to be paid into said fund out of the 
revenues * the city; and, whereas, said estimate is in the sum ol 
aie eek 

That, heen, it has been found and determined that the salaries and 
wages necessary to the proper administration of the affairs of the City 
WOR ctisx a eattetonkart during and for the current fiscal year ending June 30, 
1932, will aggregate and be the sum of $......... 

That, whereas, it has been found and determined that the expenses 
necessary to the proper conduct of the affairs of the City of .......--- 
for the said fiscal year ending June 30, 1932, will aggregate and be the 
ne : 

That, whereas, it is deemed necessary that expenditures in the aggte 
gate sum of $........ be incurred during the current fiscal year for 
equipment and property necessary to the proper operation of the City’s 
activities, as follows: 


(Continued on page 27) 
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2. Attitude of the Courts 


HE Illinois courts have held that property may 
Te exempted from taxation only by general 

law, and the property exempted must fall into 
une of the groups named in the constitution. Thus 
the general assembly has no power to exempt prom- 
issory notes held by a building and loan association 
and executed by its members; ® or moneys held by 
fraternal beneficiary societies.’ It would likewise 
appear to be unconstitutional to exempt property 
of the Grand Army of the Republic,®* or of war vet- 
erans,°® or shares of bank stock.” It is this fact that 
exemption cannot be extended to analogous classes 
but is confined to those expressly provided, that 
leads to the conclusion that probably the exemption 
of property used by societies for mechanical and 
philosophical purposes is unconstitutional. 


In considering the exemption of educational insti- 
tutions the courts have held that a school is “a place 
where systematic instruction in useful branches is 
given by methods common to schools and institu- 
tions of learning.” * Both public and private schools 
are included under the exemption provision; but 
dancing, riding and deportment schools are excluded 
because they are not schools in the “common ac- 
ceptation of the word.” *? The property itself must 
be used for school purposes; where it is leased and 
the income used for such purposes the property is 
not exempt,”* although an endowment fund in the 
form of bonds and notes whose income was used for 
scholarships was held exempt ™ on the ground that 
the ownership of such funds is limited and condi- 
tional and the principal must be kept intact. One 
case,”® decided at an early date, exempted a garden, 
an orchard, a grain‘and hay field, a pasture, a wood- 
land, and a cow, on the theory that they provided 
food for the children of the school. This liberal 
interpretation was rather unfortunate, and attempts 
were made in later cases to undo the damage so far 
as possible. Of course, the use limitations do not 
apply to property owned by certain institutions in- 
corporated under special charters before 1870."¢ 
“Institutions of learning” were defined as being those 


we mad of Economics, Municipal University of Omaha, Omaha, 
Nebraska. 

%Toan and Homestead Assn. v. Keith, 153 Ill. 609, 39 N. E. 1072 
(1894). People v. Barger, 62 Ill. 452 (1872). People v. Deutsche 
Gemeinde, 249 Ill. 132, 94 N. E. 162 (1911). People v. National Box 
Co., 248 Ill. 141, 146; 93 N. E. 778 (i911). Congregational Pub. Co. 
v. Board of Review, 290 Ill. 108, 125 N. E. 7 (1919). 
oon and Homestead Assn. v. Keith, 153 Ill. 609, 39 N. E. 1072 


* Catholic Knights v. Bd. of Rev., 198 Ill. 441, 64 N. E. 1104 £13083 





Supreme Lodge v. Bd. of Review, 223 Ill. 54, 79 N. E. 23 
People v. Mystic Workers, 270 Ill. 496, 110 N. E. 907 (1915). 
8 Report of Attorney General, 1910, p. 60. 
® Report of Attorney General, 1910, p. 62. 
Report of Attorney General, 1912, p. 742. 
aoe v. Deutsche Gemeinde, 249 Ill. 132, 137; 94 N. E. 162 
2 The statute denies exemption to institutions conducted for profit. 
on Seminary v. Bd. of Rev., 249 Ill. 481, 94 N. E. 938 


™ Monticello Seminary v. Bd. of Rev., cited above. 
® Monticello Seminary v. People, 106 Ill. 398 (1883). 
‘’ University v. People, 99 U. S. 309 (1878). See below, 


Tax Exemption in Illinois 
Part Il 


By CLaupDE W. STIMSON * 


that offered instruction of a higher grade than that 
offered by the public schools.77 Under the revenue 
act of 1872 a claimant for exemption was required 
to show that the institution was either a public 
school house or an institution of learning; ** and “all 
public school houses” meant school houses owned 
by the public.”® In deciding whether or not a given 
piece of property is necessary to the use of an edu- 
cational institution, courts are often swayed by the 
fact that the property is all within one enclosure.®° 
College fraternities are taxable even though the col- 
lege has helped build them and the titles are taken 
in the name of the college.*2 On the other hand, 
dormitories, dining halls and club houses located on 
a university campus, owned by the university and 
open to all students on the same basis, are held to 
be exempt as a part of the educational institution. 
This holding is based upon the fact that dormitories 
and dining halls for students have always been con- 
sidered an essential part of American colleges.** 


A rather unique case is the exemption of the prop- 
erty of one of the larger Greek letter fraternities 
at the University of Chicago.** In the beginning 
the county court had held the property of this fra- 
ternity to be exempt from taxation for the year 1923, 
and so long thereafter as it was similarly owned and 
used, on the ground that it was owned by a charit- 
able organization and used for charitable and educa- 
tional purposes. Such an opinion was certainly out 
of harmony with other holdings and with the 
accepted definition of charities. In 1925 application 
was made for judgment and an order of sale of the 
property for delinquent 1924 taxes. The county 
court, however, sustained the objections that the 
property was owned by a charitable organization 
and used for charitable and educational purposes, 
and that no change had occurred since 1923 when 
exemption was granted. Later the county court 
attempted to overrule these objections, and an appeal 
was taken to the supreme court. The latter court, 
in sustaining the objections, said that where the 
county court has sustained objections to taxes it 
cannot at a subsequent term overrule the objections 
and enter judgment nunc pro tunc. Attempts to 
collect taxes on the property in 1925 and 1926 met 
the same fate at the hands of the supreme court. In 
the last case, an attempt was made to show that the 
property was rented for profit during the summer; 
but the court said that such fact would make no dif- 

™ Montgomery v. Wyman, 130 Ill. 17, 22 N. E. 845 (1889). 

7% McCullough v. Board of Review, 183 Ill. 373, 55 N. E. 685 (1899). 

® People v. Ryan, 138 Ill. 263, 27 N. E. 1095 (1891). 

8 Monticello Female Seminary v. People, 106 Ill. 398 (1883). See 
also Knox College v. Board of Review, 308 Ill. 160, 139 N. E. 56 
ox College v. Board of Review, cited above. 

2 City of Chicago et al. v. University of Chicago, 228 Ill. 605, 81 
N. E. 1138 (19075, 

83 People ex rel. Patrick J. Carr, Co. Collector, Appellee v. Omega 
Chapter of Psi Upsilon Fraternity, aoe. 320 Ill. 326 (1926); Peo- 


ple ex rel. Geo. F. Harding, Co. Collector, Appellee v. Omega Chapter 
of Psi Upsilon Frat., Appellant, 335 Iil. 317, 167 N. E, 16 (1929). 
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ference since only the primary use of the property 
was relevant; and prior judgments sustaining objec- 
tions to the collection of taxes on the ground that the 
property was exempt were res judicata in an action 
to collect taxes for subsequent years where the rec- 
ord did not show any change in ownership or use 
of the property. Thus, with the help of legal tech- 
nicalities, this Greek letter society is not required to 
pay taxes on its property located at 5639 University 
Avenue. Other fraternities similar in character are 
required to pay taxes on their property, since no 
fraternity except Psi Upsilon is held to be a 
beneficent or charitable organization.** Apparently 
there is no way in which to correct the situation, so 
long as the property remains in the hands of its 
present owners and is used for fraternity purposes. 
Of course, the University might adopt a policy of 
requiring fraternities to live in buildings constructed 
on the campus for such purposes; or possibly it could 
persuade the favored fraternity to pay taxes volun- 
tarily. The situation as it now exists is extremely 
unfortunate. 


Exemption of Religious Property 


The provision relative to religious property has 
given rise to considerable litigation in solving such 
problems as what constitutes exclusive use for re- 
ligious purposes. “As applied to the uses of prop- 
erty, a religious purpose means a use of such 
property by a religious society or body of persons 
as a stated place for public worship, Sunday schools 
and religious instruction.” *° Under the provision as 
it stood before 1909, ownership of the property must 
be in the congregation or the church authorities, and 
courts held strictly to this requirement.*® The change 
in 1909 resulted in a liberalizing of the exemption 
provision for property used for religious purposes, 
although parsonages * are no longer included. The 
test is exclusive use and not ownership.** The pro- 
vision of 1909, exempting property “used exclusively 
for school and religious purposes” has been held 
constitutional.*® This latter provision was held to 
include an old lake bottom and other grounds used 
for recreational purposes by a seminary that was 
preparing young men for the priesthood.*® Exemp- 
tion was denied in the case of property containing 
the residence for female students of a non-sectarian 
college of liberal arts, where religious instruction 
was not part of the curriculum, even though students 
were expected to attend devotional exercises in the 
college chapel.** A monastery of Catholic nuns, 
who had renounced all connection with the affairs 
of the world, devoting their lives to prayer and devo- 
tion, was held taxable, its primary use being a resi- 

% See People ex rel. Patrick J. Carr Co. Col., Appellee v. Alpha Pi 
of Phi Kappa  - Educational Assn. of the University of Chicago, 

ppellant, 326 Ill. 573, 158 N. E. 213 (1927). 

People v. Deutsche Gemeinde, 249 Ill. 132, 94 N. E. 162 (1911). 

% People v. Watseka Camp-Meeting Assn., 160 Ill. 576, 43 N. E. 716 
(1896) ; People v. Anderson, 117 Ill. 50, 7 N. E. 625 (1886); People v. 
Logan cqvere Presbyterian Church, 249 Ill. 9, 94 N. E. 155 (1911). 

8! People v. M. E. Church, 315 Ill. 233, 146 N. E. 165 (1925); People 
v. Muldoon, 306 Ill. 234, 137 N. E. 863 (1923); First Congregational 
Church v. Bd. of Rev., 254 Ill. 220, 98 N. E. 275 (1912). 

% People v. Salvation Army, 305 Ill. 545, 137 N. E. 430, (1932). 

%® People v. Deutsche Gemeinde, 249 Ill. 132, 94 N. E. 162 (1911). 
om People v. Catholic Bishop of Chicago, 311 IM. 11, 142 N. E. 52 


24). 
Pe eed v. Trustees of N. W. College, 322 Ill. 120, 152 N. E. 555 
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dence. A church building may be used occasionally 
for some purpose other than public worship, without 
losing its exemption, as long as its primary use is for 
religious purposes.** Exemption was granted to a 
religious publishing company whose purpose was the 
establishment of Sunday schools and the supplying 
of Sunday school literature, where the primary pur- 
pose of the business was religious instruction and all 
profits were used to further such ends.® A trust 
fund, held by church trustees, the income from 
which was to be used in purchasing books for the 
church and to pay the salary of the church organist 
and a part of the pastor’s salary, was exempted from 
taxation as being used exclusively for religious 
purposes. 


Exemption of Cemeteries 


There is not much difficulty in interpreting the 
provisions for exempting grounds used for burying 
the dead. The mere purchase and platting of land 
for cemetery uses is not enough to bring it within 
the exemption.® Lands owned by a cemetery com- 
pany were held not exempt in a case where such 
property was separated from the cemetery by a high- 
way and was not used as a cemetery.** The exemp- 
tion does not extend to land adjoining a cemetery 
and owned by the cemetery association and not used 
or designed for burial purposes but used for an office 
and dwelling of the custodian.®*’ The capital stock 
and franchises of a cemetery corporation are not 
exempt from taxation.® 


Exemption of Public Property 


Neither the property of the United States ® or the 
state? is taxable. The property of counties and 
other municipal corporations is in a somewhat differ- 
ent situation, and is exempt only to the extent speci- 
fied in the constitution and the statutes. Ownership 
by the municipal corporation is essential to the ex- 
emption of property used for playgrounds and police 
and fire departments,? or for market houses, public 
squares, or parks.’°? Municipal ownership alone is 
not sufficient, however ; the property must be so used 
as to come within the statute. A toll bridge owned 
and operated by a city for its own benefit, and 
located outside the limits of such city, and in an 
adjoining town, is not exempt.1% Exemption was 
denied in the case of property (not applicable to 
city uses) obtained by a city in return for money 


% People v. Muldoon, 306 Ill. 234, 137 N. E. 863 (1923). 
on Pub. Soc. v. Bd. of Rev., 290 Ill. 108, 125 N. E. 7 

% Yates v. Board of Review, 312 Ill. 367, 144 N. E. 1 (1924). 

*5 Rosehill Cemetery Co. v. Kern, 147 Ill. 483, 35 N. E. 240 (1893). 

% People v. Graceland Cemetery Co., 86 Ill. 336 (1877). P 
ua Cem. Assn. v. People, 170 Ill. 377, 48 N. E. 905 
oon i aaa Cem. Corpn. v. Tax Commission, 299 Ill. 430, 132 N. E. 

% See People v. U. S. A., 93 Ill. 30 (1879). Fagan v. City of Chi- 
rn a Ill. 227 (1876). McCullough v. Maryland, 4 Wheaton 316 

10 Leasehold interests in state lands owned by private individuals 
or corporations are not exempt. See LaSalle Af. Co. v. City 0 
Ottowa, 16 Ill. 417 (1855); Carrington v. People, 195 Ill. 484, 63 N. E. 
163 (1902). Property of the University of Illinois is state property 
and exempt from taxation. See Board of Trustees v. Board of Super- 
visors, 76 Ill. 184 (1875). But property of the Sanitary District of 
Chicago is not exempt as state property. Sanitary Dist. v. Martin, 173 
Til. 243, 50 N. E. 201 (1898). 

101 People v. City of Chicago, 323 Ill. 68, 153 N. E. 725 (1926). 

102 People v. City of’ Toulon, 300 Ill. 408, 133 N. E. 707 (1921)— 
where representatives of a civic league purchased land for a city par! 
and took title in their own name. McChesney v. People, 99 Ill. 216 
(1881) where land dedicated to a town “for the benefit of the owners 
of lots fronting on the same,” was denied exemption. 

103 In re Suigert, 123 Ill. 267, 14 N. E. 32 (1887). 
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which a city treasurer had appropriated to his own 
use, even though this money had been raised by tax- 
ation.°* The Sanitary District of Chicago is a 
municipal corporation within the statute, but its 
property is exempted only to the extent that it is 
used for purposes specified in the statute. Munici- 
pal warrants issued by a city for the purpose of bor- 
rowing are taxable because they are not property of 
the municipality.? 

















Exemptions to Charity Institutions 


Courts have always favored charities on the ground 
that they relieve to some extent the burden upon the 
state to care for and advance the interests of its 
citizens.’ Property may be held exempt as devoted 
to a charitable purpose only when it is clearly shown 
to be used exclusively and directly in charitable 
work, and not indirectly through a lease or other 
arrangement for profit, and the income or profits 
applied to the use of the charity. Some cases are 
apparently more liberal, although it is settled that 
leasing of property for a profit makes the property 
taxable.2°® Incidental use for another purpose of 
property primarily devoted to charitable purposes 
does not destroy its exemption, but it must be clear 
that the primary use is charitable."° The word 
beneficient, which found its way into the law in 1915, 
is used synonymously with the word charitable.™ 
A rather liberal extension of this provision is found 
in the exemption of property used by a chapter of 
the D. A. R. organized for the purposes of maintain- 
ing a chapter house, with a community rest room, 
and of preserving patriotic memories..* A farm 
owned by an old people’s home, and rented on a 
cash and crop rent basis, was denied exemption, even 
though the income from all the property of the home 
was insufficient to pay expenses and the home was 
forced to solicit charitable subscriptions. Money 
kept on hand or in a checking account, for use in 
the running of a charitable home, must be sufficiently 
small in amount to be reasonably necessary, to come 
within the exemption provision." Ten acres of 
land, together with a building thereon used as an 
annex for purposes of the charitable home, were held 
taxable because a part of this property was leased 
for a cash rent and the trustees had failed to present 
evidence adequate to enable a separation to be made 
of the part leased from the part not leased.“* In the 
same case notes and bonds belonging to the home 
were denied exemption, although the income there- 
from was used in supporting the home. As to 

104 People v. City of Chicago, 124 Ill. 636, 17 N. E. 56 (1888). ci 

18 San. Dist. v. Martin, 173 Ill. 243, 50 N. E. 201 (1898). See also 
San. Dist. v. Hanberg, 226 Ill. 480, 80 N. E. 1012 (1907); Nutwood 
Drainage Dist. v. Bd. of Rev., 255 Til. 447, 99 N. E. 590 12) 5 San. 
Dist, w Gifford, 257 Ill. 424, 100 N. E. 953 (1913); San Dist. v. Bd. 
of Rev., 258 Ill. 316, 101 N. 555 (1913); and San. Dist. v. Fania, 
285 Til.’ 381. 120 N. £. 818 (1918), 

108 Easton v. Bd. of Rev., 183 iii. 255, 55 N. E. 716 (1899). 

17 Cong. Pub. Soc. v. Bd. of Rev., 290 Til. 108, 125 N. E. 7 i). 


School of * sami Arts and Science v. Carr, 322 Ill. 562, 153 N. 
669 (1926) 


aoanecnee v. Jessamine Withers Home, 312 Ill. 136, 143 N. E. 414 
10 Property of a Y. M. C. A. leased for profit is not a. See 
People v. Y. M. C. A. of Peoria, 157 Ill. 403, 41 N. E. 557 (1895). 


110 School of Domestic Arts & Science v. Carr, 322 Ill. 502. 153 N. E. 
669 (1926). 


seg ene v. Thos. Walters Chapt. D. A. R., 311 Ill. 304, 142 N. E. 
5 

12 Smith v. Bd. of Review, 305 Ill. 38, 136 E E. 787 (1922). 

13 Smith v. Bd. of Rev., 305 Ill. 38, 136 N. E, 787 (1922), 
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hospitals, proof must be presented that they are organ- 
ized and conducted solely for charitable purposes.1"* 
A hospital which treats all patients alike, charges no 
fee if the patient is not able to pay, and charges a 
graduated fee according to ability to pay, but in no 
cases makes any profit, and which is open to all peo- 
ple without distinction as to race, religion or color, 
and is maintained by voluntary contributions, is ex- 
empt.** The fact that persons having contagious 
diseases are not received does not destroy the ex- 
emption.“* A Masonic Home for dependent mem- 
bers of that order, their widows and orphans, was 
held to be used exclusively for charitable purposes 
and hence exempt from taxation,’ although such 
holding reversed an opinion of the attorney general 
rendered a few years earlier.“* A trust fund or an 
investment in real estate not actually and exclusively 
used for charitable purposes, but merely held under 
deed of trust providing for such use in the future, is 
not exempt.”® The Congregational Publishing Com- 
pany case, of 1919 1*° has led to considerable discus- 
sion concerning charities. The publishing company 
sold religious books, some without cost but others 
with a charge ranging from 25 to 100 per cent of list 
price, in accordance with the buyer’s ability to pay. 
The Court said that “charity” is not confined to mere 
almsgiving or the relief of poverty and distress, but 
has a wider significance which embraces the im- 
provement and happiness of man, a gift to the general 
public, extending to the rich as well as to the poor, 
being a charity. “The point in all these cases,” said 
the court, “is not whether the charity makes a profit 
or does not make a profit, but whether the purpose 
of the particular business out of which a profit is 
sought is itself charitable.” Although the Supreme 
Court has never passed upon the question of the 
power of the general assembly to exempt free public 
libraries not owned by the state or a municipal corpo- 
ration, it is clear that they would be exempt under 
the principles laid down in the Congregational Pub- 
lishing Company case. 


A trend toward greater liberality in construing the 
exemption statute as applied to charities, is shown 
in the recent Freeport Masonic Lodge case.1** The 
court said that the term charity may be applied to 
almost anything that tends to promote the well- 
doing and well-being of social man. The alleged 
primary objects of the Masonic lodge being benevo- 
lence and charity, this lodge is a charitable institu- 
tion. Its property, not leased or otherwise used with 
a view to profit, is exempt from taxation. The fact 
that a charge is made for the use of a portion of the 
building does not preclude exemption of the prop- 
erty, at least where it is shown that such income 
does not cover expenses of maintenance of the build- 
ing. According to the dissenting opinion in the case, 

~ 414 People v. Wabash Ry. Co., 138 Ill. 85, 27 N. E. “ (1891). 

113 German Hosp. v. Bd. of Rev., 233 Ill. 246, 84 N. E. 215 Cpe} 
Bd. of Rev. v. hicago Polelinan” 233 Ill. 268, 84 N. E. 220 (1908); 
Bd. of Rev. v. Provident Hosp., 233 Ill. 242, 84 N. E. 216 (1908). 
coon of St. Francis v. ‘Ba. of Rev., "231 Til. 317, 83 N. E. 272 

1117 Grand Lodge v. Bd. of Rev., 281 >. = 117 N. E. 1016 (1917). 

118 Reports of the Atty. General, 1908, 436. 

110 In re Allerton, 296 Ill. 340, 129 N. E. 801 (1921). 
a9 i Pub. Soc. v. Bd. of Rev., 290 Ill. 108, 125 N. E. 7 

19 


121 People ex rel. L. R. Wagner, Co. Collector, Appellant v. Freeport 
Masonic Temple, Inc., Appellee, 347 Ill. 180 (Dec. 1931), 





20 THE TAX MAGAZINE 


the purpose of this lodge—“to promulgate teachings 
of Scottish Rite Masonry and to promote fraternity 
and benevolence, and purchase, lease, erect and own 
a masonic temple for its lodge and club rooms”—is 
not charitable. The very fact that the lodge is a 
secret organization precludes the court from taking 
judicial notice that its teachings are charitable. Cases 
referred to in the majority opinion did not hold 
Masonic lodges as such to be exempt from taxation ; 
in each case it was a Masonic Home, or the devisee 
of property whose income was used for charity, or 
something similar, that was exempted as a charity. 
No evidence was presented to show that the Free- 
port lodge had done any charitable work, even among 
its own members. 


It is to be borne in mind, [says the dissenting opinion], 
that the exemption under the statute of Illinois depends 
upon the exclusive use of the property for charitable pur- 
poses. Ifa part of it is not so used the whole of the prop- 
erty cannot be exempt even though the revenue from the 
part so used is applied to the charitable use, and if it is 
claimed that a part is exempt the burden is on the owner 
to show what part. It is apparent that the dominant use 
to which the real estate is put is not as a headquarters for 
the dispensation of charitable relief. It is immaterial in 
this regard whether any part of it is rented or used with a 
view to profit or not. If it is not used exclusively for 
charitable purposes it is not exempt. It is shown that the 
building and the lots on which it stands are worth, or at 
least cost, nearly half a million dollars. It is not shown 
that even so much as a hundred dollars was expended in 
charity. It is impossible that so expensive a building has 
been devoted exclusively to charitable purposes with so 
small a benefit to charity, yet the record shows no more. 

The entertainments given were not charitable, and, 
though no profit arose from them, the use was not exclu- 
sively charitable. It is impossible to understand how the 
private club room of the members can be called properly 
a charitable use. ... It was not a charitable use. 


The decision in this case was unfortunate, and its 


effect upon future exemption litigation may be very 
harmful. 


Illinois courts, in harmony with the courts of most 
other states, permit separation of property in cases 
where a part only comes within the exemption stat- 
ute. Such separation was made in the case of a 
building used in part as a church and in part as an 
office building ;??? and in a more recent case the court 
implied that the separation of property under such 
circumstances is proper.'?® 


Contract Exemptions 


Problems growing out of contract exemption are 
significant in Illinois. Under the constitution of 1848 
the legislature had the power to grant irrevocable 
exemption from taxation. A number of institutions 
that received such favors are still in existence. A 
statute passed in 1855 declared that all the property 
of Northwestern University was to be forever free 
from taxation.’*%* After the adoption of the constitu- 
tion of 1870 the legislature attempted to limit the 
exemption to property used directly by the Univer- 
sity for educational purposes.*** The state supreme 
court sustained this statute on the ground that the 

12 First M. Church v. City of Chicago, 26 Ill. 482 (1861). 


123 People v. F- of St. i, ae Ill. 600, 126 N. E. 529 (1920). 
1% Private Laws 1855, pp. 483-8 


, — Univ. v. People ex rel. Henry B, Miller, 80 Ill. 333 
1 
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constitution of 1848 gave the legislature no power to 
exempt any property of educational institutions be- 
yond what was used directly for educational purposes. 
The Supreme Court of the United States reversed 
this holding, however,!”* on the ground that the stat- 
ute attempting to tax property of the University im- 
paired the obligation of the contract of exemption 
found in the statute of 1855. The Court said: 


The makers of the constitution (of 1848) ... said that 
the legislature might exempt from taxation “such property 
as they might deem necessary” (not for the use of schools, 
but) “for school purposes.” The distinction is, we think, 
very broad between property contributing to the purposes 
of a school made to aid in the education of persons in that 
school, and that which is directly or immediately subjected 
to use in the school. . .. The purpose of a college or uni- 
versity is to give youth an education. The money which 
comes from the sale or rent of land dedicated to that object 
aids this purpose. Land so held and leased is held for 
school purposes, in the fullest and clearest sense.™ 
As the result of this holding, Northwestern Univer- 
sity pays no taxes on buildings which it owns in the 
Loop district of Chicago and which are leased for 
commercial purposes.?*8 This fact constitutes one of 
the steps toward “state suicide” through tax exemp- 
tion.??* 


Among other institutions favored with irrevocable 
exemptions during the period from 1848 to 1870, 
was Lombard University, located at Galesburg. It 
was granted exemption from all taxes on its tract of 
land and buildings.%° In Cook County the Garrett 
Biblical Institute was chartered in 1855. The charter 
provided :7*1 


That all property of whatever kind or description be- 

longing to or owned by said corporation or held in trust 
by any person or persons for the use thereof shall forever 
be free from all taxation for any and all purposes. 
A similar provision was inserted in the charter of 
the Chicago Theological Seminary.*? The provision 
in the charter of the Baptist Theological Union was 
even more comprehensive :7*4 


The property, real and personal, belonging to said corpo- 
ration, at any and all times hereafter, shall be free and 
exempt from all taxation and assessments, special or gen- 
eral, for any and all purposes whatever. 


All property at any time owned by the Washing- 
tonian Home of Chicago was declared exempt from 
taxation.** The charter of the Young Men’s Chris- 
tian Association of Chicago contained the following 
provision :**° 

This association shall have power to hold real estate, for 
its own use, which shall be exempt from taxation for gen- 
eral purposes, either by the state or by municipal or county 


organizations, and in this regard, be held and treated the 
same as church property.... 


(Continued on page 36) 





126 University v. poe. 99 U. S. 309 (1878). 

127 Tbid., pp. 323- 

18 See Tables in ‘ee. 

129 See Harriman, State Suicide and Tax Exemption, 16 Ill. Law Rev. 
575 (1922). 

1% Private Laws, 1851, > ~ p a as Illinois Liberal Institute). 

18 Private Laws’ 1855, 

133 Thid., p. 375. 

183 Private Laws 1865, p. 38. 

1% Private Laws 1867, p. 141. 

18 Perpetual exemption was also granted to the Ministerial Educa- 
tion Society of the M. E. Church (Private Laws 1861, p. 50); and to 
the Sisters of the Good Shepherd of the city of Chicago, (Private Laws, 


1867, p. 152). The exempt property was limited to $50,000 in value in 
each case however. 
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MOVE by party chieftains on December 26 to intro- 

duce into the House and bring to an early vote under 

high pressure a revenue bill embodying a general manu- 
facturers’ sales tax, similar to that introduced on March 7 
last year, came to premature grief when on the following 
day President-elect Roosevelt made it known that the tax met 
with his disapproval. Speaker Garner and other sponsors 
of the impost immediately sounded a retreat. 


But even without the unexpected adverse turn of events, 
it had the earmarks of a hopeless cause. Apparently no 
significant break has occurred in the solidarity of the op- 
posing forces who so decisively thwarted attempts to im- 
pose the tax during the previous session of Congress. The 
liberals and others who register agricultural and labor 
opposition to a regressive form of taxation constitute a 
sufficiently large number in both chambers of Congress 
to block the levy of a general sales tax at least until a 
revised income tax with a broader base and selective taxes 
on other than necessities of life have been proven to be 
inadequate to meet Federal revenue requirements. 


Hence, on the eve of the new year, it appeared almost 
certain that the perplexing taxation problem will be shunted 
for solution to the extra session of Congress in prospect 
soon after March 4. 


Few, if any Congressional statesmen expect that any beer 
bill will fill the Treasury coffers. Secretary Mills recently 
estimated that little more than $125,000,000 could be ex- 
pected during the fiscal year 1934 from such a source. 
While brewers promise a “5¢ glass of beer,” and while 
Congress is not expected to place restrictions upon its 
sale, it is doubtful if the national capacity will be more 
than 25,000,000 barrels per annum. The tax rate, if the sale 
of beer of more than ¥% of 1 per cent alcoholic potency 
is legalized, probably will be $5 a barrel. 


The ominous silence from the White House on the beer 
question suggests a possibility that the present attitude 
towards new tax legislation may be fostered in part by 
politics. If with the knowledge that a sales tax can not 
possibly pass Congress at the short session, the President 
vetoed a measure which may yield more than $100,000,000 
a year, the onus will be on him. It will be time enough, 
leaders think, to consider other tax legislation after he has 
made his decision. 


Congress is equally disinclined to extend, in the short 
session, the gasoline tax for another fiscal year, or to 
repeal any of the “nuisance taxes.” There is considerable 


—, under way, however, to compel it to change its 
mind. 


Despite the apparent desire of the legislators to “pass 
the buck” to the special session which the new President 
will be compelled to call shortly after March 4th, a number 
of new tax proposals have hopefully taken their place in 
the bill racks of the Ways and Means Committee room. 
Chief of these is H. R. 13486, introduced by Representative 
McLeod of Michigan, which proposes a general manufac- 
turer’s sales tax. Its terms are liberally borrowed from 
last year’s Ways and Means Bill, but it carries a 134 per 
cent rate. Even the most ardent sales taxers doubt the 
possibility of its passage in either House or Senate, and 
the possibilities are that it will never reach the floor. Other 
of the more important tax measures introduced in the short 
session are listed in the note.’ 

In addition there are several hangovers from the long 
session: H. J. Res. 435, to tax floor stocks of gasoline on 




































































hand on June 21, 1932, which passed the House on June 
16th; H. J. Res. 439, to add to Section 621 (a) of the 
Revenue Act of 1932 a clause crediting manufacturers with 
sales to a state or political subdivision thereof, which was 
approved by the House on the same day, and the H. J. 
Res. 448, to exempt asphalt from the petroleum import 
duty, which was reported favorably to the House. In 
addition, there are a number of measures awaiting action 
and dealing with a variety of tax subjects, from tax relief 
dealing with estates to repeal of the stamp tax on sales 
of produce for future delivery. Most of these bills will 
undoubtedly die without struggle, although it is certain 
that if any tax measures come into the Senate, Senator 
Norris will attempt to reverse the action of the confer- 
ence committee of last June to place the burden of the 


electricity tax upon the producer rather than on the con- 
sumer. 


The recent recommendation of the Postmaster General 
Brown to reduce the rate of postage on local and drop 
letters to 2 cents will probably reach fruition. The 3-cent 
rate has not proved successful from the revenue viewpoint. 
As the Postmaster General said in his annual report, “One 
effect of the higher rate of letter postage, has been a de- 
creased use of the mails for utilities companies, munic- 
ipalities, department stores, and similar establishments in 
sending bills and other communications to local patrons 
who can conveniently be reached by private messenger.” 
Mr. Brown estimates the postal deficit at $135,000,000 for 
the 1933 fiscal year. It would be $100,000,000 more, he 
believes, were it not for the higher schedule of postal 
charges made effective in the last session of Congress. 


A Midsummer’s Day Dream 


Tee Congressional attitude toward new tax legislation 
is partly psychological. “Balance the Budget” was the 
war cry of last session. Three times aggressive, tax-wise 
Ogden Mills hurried to the Capitol laden with facts and 
figures to inform the embattled legislators that the latest 
estimates demanded more revenue; three times the Con- 
gress tore the embryo tax bill to shreds, and then rebuilt 
it on more expansive lines. President Hoover made a sur- 
prise trip to the Senate in May to plead likewise for a 
balanced budget. 


Finally, on June 6, the weary, overworked group on 
Washington’s famous hilltop slapped each other on the 
back in congratulation of a real achievement. The Treas- 
ury books, they said would show neat balances of black 
and red for 1932. The stock market expressed the pride 
of the Congress by bouncing upward several points in 
celebration of the long awaited event. 

The cold logic of Secretary Mills’ 1932 report shows that 
it all was a vain dream. The deficit for 1932, exclusive 
of duty retirements will reach a total of $1,146,487,307. 
Only by most stringent economies and increased taxation 
can the estimated deficit of $307,000,000 for 1934 be wiped 


1 





. 13653 (Martin, Mass.) to repeal the tax on jewelry, Sec. 605. 

. 13014 (Hull, Tenn.), taxing 3.2% beer at $7.50 a barrel. 

. 13013 (O’Connor, N. Y.) taxing 3.2% beer at $7.50 a barrel. 

. 13020 (Brunner, N. Y.) taxing 2.75% beer 4 cents a pint, to be 
collected as under existing laws. 

. 13027 (Lea, Calif.) taxing vinous liquors 20 cents per gallon. 

. 13031 (O’Connor, N. Y.) to amend Sec. 608 of the Revenue Act 
of 1918 to boost the beer tax from $6.00 to $7.50 a barrel. 

. 13032 (O’Connor, N. Y.) to amend Section 604 of the 1932 Act 
to strike out the words “or which any such fur is the 
component material of chief value.” 
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out.2 Secretary Mills suggests: (1) a continuation of the 
gasoline tax for one year to raise $137,000,000; (2) the 
repeal of a number of nuisance taxes which are relatively 
unproductive;’® (3) the establishment of a general manu- 
facturers’ sales tax “substantially in the form presented in 
the bill originally reported by the Ways and Means Com- 
mittee” (with a 2% per cent rate, estimated to yield 
$355,000,000); (4) drastic curtailment of governmental ex- 
penditures. 


The primary reason for the failure of the 1932 Act to 
balance the Treasury books is obviously the continuance 
of the depression. The miscellaneous taxes have fallen 
down almost without exception, but they have had the 
excellent company of the income and customs taxes.‘ A 
second explanation of the disappointing return from mis- 
cellaneous taxes has been large advance buying of taxable 
items to “beat” the effective date of the 1932 Act. Large 
incomes have apparently dwindled to a small number, and 
Senn of back taxes has proved increasingly dif- 

cult. 


It is not surprising that Congress, with the picture now 
before it of what it failed to do after six months of struggle, 
little relishes the prospect of attempting to make good its 
boast of June 6th, and balance the budget, especially with 
the only effective door to new revenue closed by the 
vigorous opposition to a general sales tax. 


1932 Revenue Largely Decreased 


B LUE are the reports of the fiscal branches of the Gov- 
ernment. Red are the Treasury books. And, to com- 
plete the patriotic pattern, those who are managing the 
financial affairs of the nation are getting white hair in 
view of the situation. Equally blue is the report for the 
fiscal year 1932 of the Bureau of Internal Revenue. Its neat 
tables and charts indicate that Uncle Sam has taken a pay 
cut equal, if not greater, than most of the pay cuts which 
his citizens had to take. 


Total revenue collections drop from $870,499,711 to 
$1,557,729,042, as compared to 1931 figures. The volatile 
income tax, a bonanza in boom times and a boomerang in 
bad, fell from $1,860,040,497 in 1931 to $1,056,756,697 in 
1932, a decline of 43 per cent. Miscellaneous taxes fell 
12 per cent to $500,972,345. 

Registering the smallest loss, the tobacco taxes drop 
only 10.29 per cent to $398,578,618. While in 1931 they 
reached about 18.30 per cent of the total Internal Rev- 
enue, in 1932, they contributed 25.59 per cent. 

The total number of returns filed was 5,069,594, repre- 
senting a decrease of approximately $500,000. The Bureau 
examined 2,466,435 returns, 519,024 of which were made by 
corporations. The cost of collecting each tax dollar rose 
from 1.4 cents in 1931 to 2.17 cents in 1932. 

New York State, with approximately one-tenth of the 
nation’s population, supplied more than one-fourth of the 
national revenue. North Carolina, however, made the most 
disproportionate contribution. It supplied 14.84 per cent 


2 For the statistically minded, a few figures from the report of the Sec- 
retary of the Treasury are noted below: | 

Only 3,142 persons reported incomes of $100,000 or more in 1931, 
compared with 15,780 in 1928. The decline in revenue from this income 
tax bracket was 66 per cent from 1928 to 1930, and an additional 54 per 
cent from 1930 to 1931. These incomes produced 61 per cent of the 
total Federal income tax from individuals during 1928, but yielded only 
46 per cent of the total in 1931. The shift of these incomes to the 
lower brackets is indicated by the fact that incomes from $10,000 to 
$100,000 were responsible for only 36 per cent of the total in 1928, 
and for 48 per cent in 1931. During 1932, corporations contributed 
$516,900,000,whereas they had supplied $891,500,000 in 1931. In 1930, 
the major portion of the decline resulted from the sharp reduction in 
income from a single source—the net amount from sales of securities, 
real estate and other similar assets. Losses from this source exceeded 
profits in 1931 by $634,000,000. Salaries and commissions decreased 
$541,000,000 in 1930, as compared with 1928, and showed a further 
decline in 1931 of $1,005,000,000. Dividends dropped $1,408,000,000 be- 
tween 1928 and 1931. 

3 These are probably the fur, admissions, brewers’ wort and malt, and 
the toilet preparations taxes. 

‘Illustrating the failure of these taxes that produce the revenue 
expected are the following figures: . 

rewers’ wort (estimated revenue in fiscal year 1933, $82,000,000) 

will possibly produce only $10,000,000; the tax on checks ($78,000,000 
estimated) is expected to bring only $45,000,000; the tax on admissions 
will fall $23,000,000 short of the $44,000,000 estimated; customs receipts 
were estimated to produce $350,000,000 and will yield about $290,000,000; 
income taxes are expected to fall off to $860,000,000 or $176,000,000 
below the June estimate. 
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of the revenue, although its boundaries contain only 2.57 
per cent of the population. However, such comparisons, 
which are now frequently being advanced as arguments 
against certain forms of taxes, particularly the income tax, 
are largely irrelevant in demonstration of relative tax bur- 
dens between states. The sources of income to taxpayers 
of a given state are not confined to that state, and in 
the case of North Carolina, the relatively large tax pay- 
ments are the result of the Concentration of the tobacco 
industry in that state, whose business is derived from sales 
not only nation-wide but international. 

Estate collections held up remarkably. They decreased 
but $500,000 below the $48,078,326 in 1932. The sales tax 
divisions of the Bureau reported a decrease of approxi- 
mately $20,000,000, from the 1931 figure of $75,227,812. 

If the collection divisions of the Bureau of Internal Rev- 
enue cannot point to a banner year, the Special Advisory 
Committee can. Up to June 30, 1932, it had considered 
cases comprising 28,406 docket numbers and had decided 
58.6 per cent of them. It had also handled 6,501 cases 
in 60 day status, and closed without petition 82.9 per cent. 
The Committee has far exceeded to date the Bureau ex- 
pectations. 


Repeal of 4% Interest Provision Recommended 


T= Senate Economy Committee is to recommend the 
repeal of the “retroactive features” of Section 319 of 
the Economy Act (Act of June 30, 1932) which prohibits 
the allowance or payment of more than 4 per cent interest 
on judgments against the United States or on refunds of 
taxes, according to Senator Bingham of Connecticut. 


Senator Bingham stated that, in the opinion of the Com- 
mittee, it was not the intent of Congress to make the re- 
duction in interest apply to judgments already rendered. 
The statement reads in part as follows: 

Possibly due to the vast amount of work involved and the haste with 
which it necessarily was done, in drafting the numerous provisions of 
the measure that became the economy law, there apparently was not 
considered the effect of these two sections, when taken together, as to 
the interest rate in judgments theretofore rendered but unpaid. Section 
319 reduces the rate of interest “to be allowed or paid” upon any judg- 
ment of whatsoever character against the United States, to 4 per centum 
per annum. Such provision standing alone might have been construed 


as applying only to judgments thereafter rendered, but there was added 
section 803, as follows: 


Section 803. The provisions of part 2 herein are hereby made 
applicable to the appropriations available for the fiscal year 1933, whether 


contained in this act or in acts prior or subsequent to the date of the 
approval of this act.” * * * 


As a result of this inadvertence there has arisen, confusion, and even 
the courts are being petitioned on the theory they can grant relief. 
However, it is merely a situation where Congress has failed to provide 
by law funds with which to pay—a situation where relief is available only 
by Congress, and which relief it is believed Congress will wish promptly 
to give. 

The last paragraph of the Senator’s statement does not 
apparently coincide with the four court decisions which 
have been rendered under this section of the 1932 law. 


In Safe Deposit & Trust Company of Baltimore v. Tait, 
decided November 4th by the District Court for the Dis- 
trict of Maryland (323 C.C.H. 9550), the Court held that the 
section was not intended to be applied retroactively to any 
judgment previously rendered, especially as to interest ac- 
crued prior to the judgment and included therein. It said 
that the first phrase of the statute, namely, “After June 30, 
1932,” must be taken to indicate that the lower rate of 
interest was to be applied only after the date named; and 
that a fair reading of the statute would not indicate that 
Congress intended to sweep aside the statute providing for 
interest at 6 per cent when it used language that does not 
definitely point to that conclusion. In this case the consti- 
tutionality of a retroactive provision of this nature was 
discussed, and the court indicated that such an argument 
had considerable weight, citing Morely v. Lake Shore Rail- 
way Company, 146 U. S. 162, and Missouri & Arkansas Com- 
pany v. District, 249 U. S. 170. 


In the case of In re Condemnation of Land in the District 
of Columbia, Judge Dickinson Letts of the Supreme Court of 
the District of Columbia, sitting as a District Court, de- 
cided that a judgment rendered before the date of enactment 
of the Economy Act which provided for interest at 6 per 
cent was enforcible, irrespective of the intent of Congress 
in passing the Economy Act. He said that Congress may 
not assume the right to determine the measure of compen- 
sation in a condemnation case, because what constitutes 
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just compensation is a matter for the courts and not for 
Congress. Without a showing that the rate of 6 per cent 
provided by law in the District is unreasonable, it lies 
beyond the power of Congress to reduce the interest rate 
(citing Monongahela Navigation Co. v. U. S., 148 U. S. 312, 
and Seaboard Air Line Railway v. United States, 261 U. S. 
299). 

The District of Columbia Supreme Court also decided in 
West v. McCarl (322 C. C. H. 2,000.67) that Section 319 could 
not be applied to a judgment rendered by the Court of 
Claims, which judgment provided for “interest at the 
rate of 6 per cent from November 7, 1921, until paid, not 
as interest, but as part of just compensation.” The question 
arose on demurrer by the government in a suit by plaintiffs to 
compel the recomputation of interest on the Court of Claims 
judgment at 6 per cent instead of 4 per cent, as computed by 
the Comptroller General, J. R. McCarl. The same ruling 
was made by the Court, without written opinion, in the 
case of John L. Alcock v. McCarl, No. 81698, District of 
Columbia Supreme Court. 


Senator Bingham does not state that his Committee pro- 
poses to change the law to the extent of allowing 6 per 
cent interest on refunds. Shortly before the Economy Act 
was passed, more than ten thousand checks covering re- 
funds were sent out to collectors to be turned over to tax- 
payers. After the Act passed, it is understood that these 
checks were called back by the Bureau and interest recom- 
puted at 4 per cent. It is extremely doubtful that this 
procedure can be sustained in the courts, in view of Section 
614 of the Revenue Act of 1928. This section apparently 
gives taxpayers a vested right in interest at the rate of 6 
per cent on overpayments of internal revenue taxes. While 
Congress can apparently reduce the rate of interest pro- 
spectively (Morely v. Lake Shore Railway Co., supra), it 
apparently can not destroy the rights which a taxpayer has 
in interest accumulated under a specific statute (Wyoming 
National Bank v. Brown, 9 Wyo. 156, 61 P. 465). 


If the statement of Senator Bingham represents, as it 
apparently does, the expressions of Congress on the sub- 
ject, it would seem that irrespective of the constitutionality 
of retroactive legislation, the courts will be compelled to 
interpret the Act to apply only prospectively: that is, re- 
funds will bear a 6 per cent rate of interest up to June 30, 
1932, and thereafter a 4 per cent rate. 


Equalization of Taxes Report Due Soon 


ANUARY Ist is the estimated date of release of the 

preliminary report on suggestions for the equalization 
of Federal, state and local taxes. This report has been 
prepared by the staff of the Joint Committee on Internal 
Revenue, working under the direction of a special Con- 
gressional Committee headed by Representative Vinson of 
Kentucky. 


The basis of the report is a six months’ study of the 
interrelations of various taxing units, made with a view 
of suggesting ways of removing inequities and duplication. 
Due to the fact that only 15 states have, to date, responded 
to the request for cooperation in the study, much of the 
data on revenue yields, etc. has been estimated. 


Following the issuance of this report, the Congressional 
Committee will hold public hearings for a week or ten 
days, then adjourn to write a full report, with definite 
suggestions for legislation. One of the reasons for the 
disinclination of Congress to hurry new tax legislation is 
to permit an opportunity to study this report, which will 
be one of the most elaborate ever attempted in its field. 


New Methods of Collection of Back Taxes Urged 


A SIMPLIFIED, more drastic procedure for the collec- 
tion of delinquent taxes on property is recommended 
by the Committee on Tax Delinquency of the National Tax 
Association in its recent report. 


The committee recommends, as the basic principles for 
the procedure it suggests, definite termination of delin- 
quencies by payment or foreclosure, with transfer of clear 
title and sale of the property itself, rather than of tax liens; 
no extensions of time; appointment, not election, of the 
collecting officer; consolidation of tax bills into one tax 
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bill to be presented to the tax-ower; and the creation of 
an optional installment payment basis. 


It opposes extension of tax credit beyond one year, and 
the “coddling” of delinquents, on the ground that such 
procedure is unfair to those who pay their taxes promptly. 


In outlining a model procedure, the committee suggests 
that a 5 per cent penalty be applied if taxes are not paid 
within a month after the due date, and that interest at 
the rate of 1 per cent a month be added. Foreclosure of 
the property shall not be delayed more than a year and 
three months after delinquency, and purchasers at the sale 
shall be given deeds similar to those in cases of mortgage 
foreclosure. The former owner shall be allowed only six 
months to redeem. 


The program outlined by the tax committee has. been 
built after months of study of tax systems in all parts of 
the country. Prof. Fred R. Fairchild, of Yale University, is 
chairman of the committee. 


Control of Expenditures to Reduce Taxes 


(Continued from page 16) 
(Here list each and cost thereof.) 


That, whereas, there will remain of the revenues of the General Reve- 
nue Fund. of the €ity of ... .....05505; for the said fiscal year ending 
June 30, 1932, not heretofore apportioned and made available for appor- 
tionment and appropriation, the sum of $........: 

NOW, THEREFORE, BE IT ORDAINED AND DECLARED: 

That, the revenues of the General Fund of the City of ............ 
for the said fiscal year ending June 30, 1932, available for apportion- 
ment and appropriation for the expenditures of the various departments 
and divisions of the city government payable from the general revenues, 
shall be deemed to be the sum of $.......... 

That, there is hereby apportioned from the revenues of the General 
Revenue Fund available to be appropriated for the payment of salaries 
and wages of the employees of the City of ............ for the current 
fiscal year ending June 30, 1932, the sum of $........ , to be appropri- 
ated and expended in accordance with the schedules of the various 
departments and divisions of the city government as approved by the 
Council and attached hereto, and not otherwise, save and except as 
may be directed by ordinance of the Council. The number of employees 
in each classification of the schedules so approved by the Council shall 
not be increased, nor shall the rate of pay to employees of any such 
classification be increased, save and except by ordinance of the Council. 
Provided, that before any additional payments of salaries and wages 
shall be allowed by the Council, it shall first by ordinance duly set 
aside revenues for the purpose, in addition to the revenues apportioned 
hereby. 

That, there is hereby apportioned from the revenues of the General 
Revenue Fund available to be appropriated for the payment of expenses 
a for the current fiscal year ending June 30, 
1932, the sum of $........, to be appropriated and expended in accord- 
ance with the schedules of the various departments and divisions of the 
city government as approved by the Council and made a part hereof, 
and not otherwise, save and except as may be directed by ordinance of 
the City Council. The total of the allowance by the Council for 
expenses shall be the limit which may be expended by each such re- 
spective department or division during said fiscal year, but the depart- 
ment head shall have discretion as to the total to be expended under 
each classification of expense, the total to be expended for all such 
classifications being limited to the amount allowed by the Council for 
expenses. Before any additional expense shall be incurred, or allowed 
by the Council, there must first be set aside by ordinance, in addition 
to the sums theretofore provided, sufficient revenues to pay the total of 
such additional expenses. 

That, there is hereby apportioned and set aside out of the revenues of 
the General Fund of the City of ............ for the current fiscal year 
ending June 30, 1932, the sum of $........ for the purpose of acquiring 
equipment and property necessary to the proper operation of the city’s 
activities, to be made available for appropriation and expenditure in 
accordance with the provisions hereinbefore set forth. 

That, the said sum of $........, shall be deemed, and is hereby de- 
clared to be a contingent fund available for meeting emergencies and 
for meeting necessary expenditures not heretofore provided for; and the 
said sum shall be subject to apportionment and appropriation as may 
be determined and enacted by the Council. 

The Council may, when it deems such action to be necessary or to 
the best interests of the city, change the apportionments made hereunder 
and may increase or decrease the apportionments made for the use of 
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the departments and divisions of the city government, provided that at 
no time shall the total apportioned or appropriated for all purposes 
exceed the aggregate of the revenues of the General Revenue Fund 
provided, as set forth herein, for the current fiscal year ending June 30, 
1932, save and except that whem revenues in addition to the estimate 
above set forth shall have been paid into the General Revenue Fund 
for said current fiscal year, such additional revenue may be apportioned 
and appropriated to such purposes as the Council may deem necessary. 


Court Decisions 


Accrued Income.—Amounts withheld in 1924 to 1927 
from paving contract price, to be paid to the contracting 
company after a period of years if not expended for main- 
tenance, do not constitute income on the accrual basis to 
the contracting company for the years in which withheld. 
Gains to be taxable must be realized. Neither is accrual 
necessary of that which is only contingently earned.—uU. S. 
Circuit Court of Appeals, Sixth Circuit, in Commissioner of 
Internal Revenue v. Cleveland Trinidad Paving Company 
(Ohio). Nos. 6022-6023. Decision of Board of Tax Ap- 
peals, 20 BTA 772, affirmed. 


Business Expense.—Deductions claimed in 1922 to 1926 
as ordinary and necessary business expenses are disallowed 
because the contract under which the payments represented 
by the deductions were made provided for repayment to 
the petitioner of such amounts.—U. S. Circuit Court of 
Appeals, Second Circuit, in Glendinning, McLeish & Co., 
Inc. v. Commissioner of Internal Revenue. Board of Tax 
Appeals decision, 24 BTA 518, affirmed. 


Capital Expenditures—Amounts expended in 1923 as com- 
mission for obtaining a 99-year lease are capital expendi- 
tures to be amortized over the term of the lease. The 
fact that the taxpayer’s books were kept on the cash basis 
is immaterial—Court of Appeals of the District of Colum- 
bia in Spinks Realty Company v. David Burnet, Commissioner 
of Internal Revenue. No. 5535. Board of Tax Appeals deci- 
sion, 21 BTA 674, affirmed. 


Clubs, Taxation of—Two-Thirty-Three Club, organized 
to promote and foster the high civic and spiritual ideals 
embodied in Masonic organizations and to render help, 
financial as well as spiritual, to its members, their widows 
and orphans, is held not a social club in 1924 to 1927, whose 
dues and membership fees were taxable. Its social and 
entertainment features were incidental only.—U. S. District 
Court, S. Dist. of California, Cen. Div., in The Two- 
Thirty-Three Club v. Galen W. Welch etc. No. 3776. 


Contracts, Valuation of—Proration of Income.—Profit 
realized in 1922 and 1923 under a contract dated November 
21, 1922, under which the owner of land sold the right to 
remove coal was correctly determined by the Commissioner 
on the basis that the contract had “a readily realizable 
market value,” and therefore the profits should be reported 
on the installment sale basis, the payments under the con- 
tract being made intermittently over a period of years.— 
U. S. Circuit Court of Appeals, Third Circuit, in Watson 
MacMaster and George W. Herriott, Executors of the Estate 
of Daniel MacMaster v. Commissioner of Internal Revenue. 
No. 4865, Oct. term, 1932. Board of Tax Appeals decision, 
18 BTA 1119, affirmed. 


Credit for Overpayments.— Motion for new trial is over- 
ruled, the Court admitting no error in its previous holding 
that under section 1116 of the 1926 Act, credit for overpay- 
ments is allowed when the Commissioner first signs the 
certificate of overassessment and not when he later signs 
the schedule of refunds and credits. The decision in Atlas 
Powder Co. v. U. S., (Ct. Cls.) 40 Fed. (2d) 136,.that the 
last signing governs, is not determinative here, since in 
the Atlas case the first and also the final signing had been 
done before the enactment of the 1926 Act.—U. S. Court 
of Claims in Consolidated Paper Company v. The United 
States. No. L-477. 


Depletion.—Lessor’s capital base for depletion purposes 
for 1919 and 1920 should be reduced by the amount of the 
cash bonus payment paid by the lessee for an oil and gas 
lease, in accordance with Article 215 of Regulations 45 
(1918 Act) which provides for an apportionment of the 
depletion ' :-tween the lessor and the lessee where the lat- 
ter also has a capital investment represented by the 
bonus payment. The Board of Tax Appeals was in error 





in holding that this bonus represented income and not a 
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recovery of capital. In the absence of a satisfactory alloca- 
tion between capital return and income, the Commissioner’s 
reduction of the depletion basis by the entire amount is 
approved.—Supreme Court of the United States in Murphy 
Oil Company v. David Burnet, Commissioner of Internal 
Revenue. No. 80. Oct. term, 1932. Affirming Circuit Court 
of Appeals, Ninth Circuit, 55 Fed. (2d) 17, which reversed, 
on this issue, Board of Tax Appeals decision, 15 BTA 1195. 


Duplication of Estate and Income Taxes.—Request for 
prompt assessment, filed with the return of a decedent who 
died May 31, 1928, is not a sufficient compliance with the 
provisions of Sec. 275 (b) of the 1928 Act, and assessment 
made more than one year after the return was filed was 
not barred. 

Profit from the sale of securities prior to the death of 
the decedent in 1928 must be reported as income in the 
return of the decedent for the period January 1 to date of 
death, notwithstanding the fact that such profit was in- 
cluded in the decedent’s net estate and estate tax paid 
thereon. The imposition of income and estate tax on the 
same profit does not constitute double taxation.—District 
Court of the United States, East. Div. of the East. Jud. 
Dist. of Missouri, in Thomas S. Maffitt, et al., etc. v. Louis J. 
Becker, etc. No. 9551. 

Where a decedent died on December 6, 1923, a member 
of a partnership, his distributive share of the partnership 
earnings from January 1 to December 6, 1923, should be 
included in the return of his income made by the executors. 
The facts that the partnership earnings to date of death 
were included as part of the gross estate and that the part- 
nership agreement provided that death shall not terminate 
it, do not justify the exclusion of such income from the 
decedent’s return —U. S. Court of Claims in First Trust 
Company of Omaha, William W. Hoagland, and Frank P. 
Doolittle, as Executors of Estate of George A. Hoagland, 
Deceased, v. The United States. No. L-180. 


Informal Agreements, Effect of—An informal agree- 
ment between subordinate officials of the Bureau and a 
taxpayer as to the settlement of disputed items of tax lia- 
bility is not binding as an estoppel. Therefor the Com- 
missioner was warranted in assessing a greater tax than 
was agreed upon in the informal agreement. “The manifest 
purpose of Section 3229 R. S. is to limit the powers of 
the agents of the United States in binding the Government 
by their agreements.”—U. S. District Court, W. Dist. of 
Penn., in A. Guckenheimer & Bros. Co.,-a Corporation, v. 
.. B. Heiner, Collector of Internal Revenue etc. No. 5486 

aw. 


Insurance Agency—Liability for Taxes on Commissions 
Earned.—Insurance agency was liable for income tax on 
commissions earned by it in 1922 to 1925, although it had 
entered into contracts with its stockholders whereby the 
insurer was to pay the commissions direct to the stock- 
holders.—U. S. Circuit Court of Appeals, Eighth Circuit, in 
B. D. Van Meter v. Commissioner of Internal Revenue; A. R. 
Ingleman v. Commissioner of Internal Revenue. Nos. 9376, 
9377. Board of Tax Appeals decision, 22 BTA 1202, in 
effect affirmed. 


Interest on Overpayments of Taxes and Judgments— 
Application of 4 Per Cent Rate.—Section 319 of the 
“Economy Act,” reducing the interest rate on overpay- 
ments and judgments from 6 per cent to 4 per cent, applies 
only to interest accruing from and after the date of passage 
of the Act.—U. S. District Court, Dist. of Maryland, in 
Safe Deposit & Trust Company of Baltimore, a Corporation, 
and Edith L. Byron, Executrix of the Estate of William C. 
Byron, v. Galen L. Tait, Collector of Internal Revenue. No. 
1610—Law. 

Interest on Refunds, Recovery of.—Interest on a refund 
of and credit for taxes for the fiscal year ended May 31, 
1918, allowed in 1924, may be recovered where the claim 
for refund of the 1918 tax, although claiming more than 
plaintiff was entitled to and stating other grounds in addi- 
tion to those which entitled it to refund, was valid. The 
fact that the petition in this suit included both credit and 
refund under the term refund does not bar recovery. “The 
word ‘refund’ is often used to include credits, and the peti- 
tion referred to a schedule which included both.”—U. S. 
Court of Claims in Caraleigh Phosphate and Fertilizer Works 
v. The United States. No. L-228. 












Janu 


Inte 
tax fc 
lected 
the oO 
again: 
balan 
the dé 
of th 
ignort 
est fr 
settle: 
in Lor 
Fare 
court 


Jur 
jurisd 
tificat 
$10,00 
“erro: 
have 
and, t 
Court 
if the 
Distr 
Line, 

Lo: 
corpe 
vente 
carrie 
ness 
again 
not e 
the « 
Supr 
Flore 
Will 
term, 
16, a 

Se 
ment 
to té 
Thus 
does 
thou; 
be p: 
Circt 
Mart 
Appe 








ts— 
the 
pay- 
lies 
sage 
|, in 
tion, 


fund 
r Sh. 
laim 
than 
iddi- 
The 
and 
‘The 

eti- 
BS, 
‘orks 





January, 1933 





Interest on Tax Deficiencies.—Interest on an original 
tax for 1919, not settled until 1928, should have been col- 
lected from the due dates of the tax to the dates on which 
the overpayments for other years (1914 to 1920, credited 
against the 1919 uncollected tax) were made, and on the 
balance remaining, interest should have been collected to 
the date of payment. The taxpayer may recover that part 
of the interest illegally collected by the Collector who 
ignored the credited overpayments, and collected the inter- 
est from the due dates of the 1919 tax to the date of final 
settlement.—U. S. Circuit Court of Appeals, Sixth Circuit, 
in Louis J. Huwe, Individually and as Collector, etc. v. Ohmer 
Fare Register Company, a Corporation. No. 6109. Lower 
court decision affirmed. 


Jurisdiction of District Courts.—District Court has no 
jurisdiction over a suit against the United States on a cer- 
tificate of overassessment of 1917 taxes in an amount over 
$10,000. Such a suit is not for the recovery of taxes 
“erroneously or illegally assessed or collected” which could 
have been maintained against the collector while in office, 
and, therefore, is not within the amendment giving District 
Courts jurisdiction even where the claim exceeds $10,000, 
if the collector is dead or is not in office.—United States 
District Court, S. Dist. of New York, in Gans Steamship 
Line, a Corporation, v. United States of America. L-50-346. 


Losses.—Although taxpayer organized and controlled a 
corporation for the manufacture and sale of articles in- 
vented by him, its business was not a trade or business 
carried on by him and a loss sustained through worthless- 
ness of the stock in 1924 could not be carried forward 
against income for 1925. “Ownership of all the stock is 
not enough to show that the creation and management of 
the corporation was a part of his ordinary business.”— 
Supreme Court of the United States in Hubert Dalton and 
Florence W. Dalton v. Frank C. Bowers, as Executor of Last 
Will and Testament of Frank K. Bowers. No. 52. Oct. 
term, 1932. Circuit Court of Appeals decision, 56 Fed. (2d) 
16, affirmed. 

Section 212 (d) of the 1926 Act permitting the install- 
ment basis of reporting income does not allow taxpayers 
to take deductions for losses on the installment basis. 
Thus, a loss of $263,328 from the sale of stock in 1925 
does not give rise to deductions in 1926 and 1927 even 
though the sales contract provided that the stock should 
be paid for in installments over a five-year period.—U. S. 
Circuit Court of Appeals, Second Circuit, in Darwin D. 
Martin v. Commissioner of Internal Revenue. Board of.Tax 
Appeals decision, 24 BTA 528, affirmed. 


Net Loss.—Losses sustained by an individual by reason 
of having to pay certain corporate notes that he had en- 
dorsed and from selling corporate stocks did not give rise 
to a “net loss” under the 1921 Act, even though the indi- 
vidual was the principal owner and active directing head 
of the corporation, to which he devoted most of his time, 
and even though his endorsement of its notes was neces- 
sary to supply it with funds. “The respondent was em- 
ployed as an officer of the corporation; the business which 
he conducted for it was not his own. * * * He was 
not regularly engaged in endorsing notes, or buying and 
selling securities.’"—Supreme Court of the United States 
in David Burnet, Commissioner of Internal Revenue, v. R. P. 
Clark. No. 180. Oct. term, 1932. 

Where a corporation had always filed returns on a cal- 
endar-year basis, but its returns were adjusted by the 
Commissioner to fiscal years ended September 30, 1921 
and 1922, on account of its affiliation with other corpora- 
tions, and where, on October 1, 1922, it elected not to file 
a consolidated return, but filed a return for the three- 
month period ended December 31, 1922, and a return for 
the calendar year 1923, its net loss for the fiscal year 1921 
may be deducted from its net income for the calendar year 
1923 (a net loss having been sustained also for the fiscal 
year 1922). The three-month return is not a return for 
the “next succeeding taxable year.”—U. S. Circuit Court 
of Appeals, Ninth Circuit, in Commissioner of Internal Rev- 
enue v. Death Valley Railroad Company, a Corporation. No. 
— Board of Tax Appeals decision, 23 BTA 783, af- 

rmed. 


Priority of Government in Collection of Taxes in Re- 


ceiverships.—District Court correctly denied motion to de- 
prive Government of priority under Section 3466 R. S., 
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on the ground that the taxpayer was not insolvent when 
it first went into receivership by consent, so that insolvency 
as required by the statute did not exist. Price v. U. S., 
269 U. S. 492, holding that insolvency occurring within 
three months after the receiver was appointed satisfied the 
requirements of the statute would appear to apply here, 
although in the present case insolvency began a substan- 
tially longer time (six years) after the receiver had been 
appointed but before the receivership was at an end.— 
U. S. Circuit Court of Appeals, Second Circuit, in Robert 
L. Hatch v. Morosco Holding Company, Inc.; United States 
of America v. Irving Trust Company, Receiver. District 
Court decision, 56 Fed. (2d) 640, affirmed. 


Suits for Refund of Taxes.—Suit for refund of 1922 tax 
on profits from a sale which plaintiff claims was an inter- 
company transaction, or in any event did not result in tax- 
able income, may not be maintained where the only claims 
for refund were based on “the reasons set forth in the in- 
ternal revenue agent’s report of March 9, 1927,” and the 
revenue agent had made no adjustments with respect to 
the alleged intercompany items.—U. S. Court of Claims in 
Electric Power & Light Corporation, Successor to Utah Cor- 
poration, v. The United States. No. L-55. 


Suit for Refund of Taxes, Basis for—Timely claim based 
on the general statement that the taxpayer corporation “has 
included items as income which in fact are not income” 
is not sufficient basis for suit for refund due to the report- 
ing as income of usurious interest charged, which under 
Mississippi statutes, was uncollectible as interest, where 
such specific grounds were not submitted to the Commis- 
sioner within the statutory period for presenting a claim. 
The Commissioner rightfully refused to reopen the claim 
after he had rejected it and after the statutory period had 
expired.—U. S. Circuit Court of Appeals, Seventh Circuit, 
in National Cattle Loan Company v. The United States. No. 
4792. Decision of lower court affirmed. 


Tax Settlement Agreements—Estoppel of Renunciation 
by Subsequent Suit—Where in 1926 plaintiffs agreed to dis- 
miss a suit pending in the Court of Claims for the refund 
of $265,873.83 of estate tax if the Commissioner would 
agree to refund $146,629.58 of the amount, and such agree- 
ment was carried out with the approval of the Secretary of 
the Treasury and the Attorney General, the plaintiffs are 
estopped from maintaining this suit in the District Court 
for the remainder of the amount of estate tax originally 
claimed.—U. S. District Court, Dist. of New Jersey, in 
Frederic C. Reynolds, Robert D. Reynolds, and Ethel R. Smith, 
Executors of the Will of James E. Reynolds, Deceased, v. 
Edward E. Gnichtel, Individually and as a former United 
States Collector of Internal Revenue. 


Testamentary Trusts, Assignment of Future Income.— 
Assignor of future income from a testamentary trust under 
which she was life beneficiary is held taxable on such in- 
come in 1924, 1926, and 1927. She executed an instrument 
by which she revocably assigned to her husband, with a 
restraint on alienation, “one-third of the income of the 
trust estate” which she “may be or may become entitled 
to."—U. S. Circuit Court of Appeals, Eighth Circuit, in 
Hazel T. Power v. Commissioner of Internal Revenue. No. 
9388. Oct. term, 1932. Board of Tax Appeals decision, 
23 BTA 428, in effect affirmed. 


Trusts.—Where the grantor of a certain trust created in 
1925 reserved the right of revocation “during any taxable 
year” upon written notice delivered to the trustee “during 
the preceding taxable year,” it is held that the income of 
the trust for 1927 was not taxable to the grantor where 
no notice was given to the trustee during the preceding 
year. Section 219 (g) of the 1926 Act, providing that the 
income of a trust shall be taxed to the grantor if he “has, 
at any time during the taxable year * * * the power 
to revest in himself title to any part of the corpus of the 
trust” was not intended by Congress to make the grantor 
taxable in a case of this kind—U. S. Court of Claims in 
Herbert A. Faber v. The United States. No. M-327. 


Waivers.—Where the correspondence in the record indi- 
cates that a waiver of the statutory assessment period for 
1918 taxes was executed on January 22, 1924, recovery of 
taxes paid four months later is denied, claim for recovery 
being based on the expiration of the statutory period about 
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one month before date of payment. The waiver had been 
misplaced and could not be produced in evidence at the 
trial. The assessment list signed by the Commissioner 
contained a statement that a waiver was on file. ,The Com- 
missioner’s signature on this assessment list was sufficient. 
As for the expiration date of the waiver, the presumption 
of regularity of the Commissioner’s action in making the 
assessment and collection on the basis of the waiver is to 
be given due weight.—Court of Claims of the United States 
in Eclipse Lawn Mower Co. v. The United States. No. K-40. 


Board of Tax Appeals correctly held that a series of 
waivers filed by the taxpayer duly extended the statutory 
assessment period. The validity of the waivers was prop- 
erly established where they were offered in evidence by the 
Government and where papers in the record bore the signa- 
ture of the taxpayer’s president, affording an opportunity 
for a comparison with the signatures on the waivers, and 
where the waivers also bore the corporate seal, which was 
prima facie evidence of their genuineness. Moreover, 
“where the paper is regular in form and in possession of 
the proper Government bureau, it is presumptively genuine 
and therefore admissible in evidence.”—U. S. Circuit Court 
of Appeals, Seventh Circuit, in Wausau Sulphate Fibre Com- 
pany v. Commissioner of Internal Revenue. No. 4716. Oc- 
tober term and session, 1932. Unreported decision of Board 
of Tax Appeals affirmed. 
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FOR 1932 INCOME TAX RETURN 
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(12 copies 17x 11—13 Col.). File copy with tax return. 
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Significant Decisions of the Board 
of Tax Appeals 


Assignment of Income from Property. —When the owner 
of a property right assigns merely the income arising there- 
from and retains the other incidents of ownership which 
are essential factors in the production of income, he, and 
not the assignee, must pay the Federal tax on such income, 
Here, the petitioner under her husband’s will received “the 
possession, management and the control and the rents, 
profits, use and income” of his residuary estate. She 
assigned the income to her children and grandchildren — 
Emily Gale Lowery v. Commissioner, Dec. 7824 [C. C. H.], 
Docket No. 57646. 


Business Expense.—Attorneys’ fees, court costs, and 
other similar expenditures made by a lessor in connection 
with litigation involving the lease contract are not deduct- 
ible as ordinary and necessary business expenses, but the 
aggregate amount should be spread over the original life 
of the contract (excluding possible renewals), and an 
aliquot portion deducted from gross income of each year. 
Julia Stow Lovejoy, 18 BTA 1179, followed. Contrary to 
the restrictions in the deed to the property the lease con- 
tract provided for the erection of a business building by 
the lessees, to revert to the lessors at the expiration of the 
lease. The deed contained a covenant that no buildings 
except one family dwelling would be erected on the land 
within a specified time. The litigation was settled favor- 
ably to the lessors.—Richard G. Babbage and Seth Sprague 
Terry, Executors, Estate of Frederick M. Hilton, Deceased, v. 
Commissioner, Dec. 7812 [C. C. H.], Docket No. 47770. 


Capital Gain.—Capital gain provisions are applicable, 
under the 1921, 1924, and 1926 Acts, to profit from the sale 
of standing timber to a purchaser who cut the timber and 
paid for it as cut, the seller being a partnership engaged in 
the manufacture and sale of lumber at wholesale. “We 
have already pointed out that its trade or business was that 
of a wholesale lumber manufacturer and dealer and we 
believe it is reasonable to say that the ordinary course of 
manufacturers and sellers of lumber at wholesale is not to 
sell their standing timber but to cut it themselves and 
manufacture it into lumber and sell the lumber.”’—J. J. 
Carroll v. Commissioner; Mrs. Lena Carter Carroll v. Com- 
missioner; A. L. Carter v. Commissioner; Mrs. A. L. Carter 
v. Commissioner; Mrs. E. A. Carter v. Commissioner; Mrs. 
Lillie N. Carter v. Commissioner; W. T. Carter, Jr. v. Com- 
missioner; Frank Haywood Nelms v. Commissioner; Mrs. 
Frank Haywood Nelms v. Commissioner; R. D. Randolph v 
Commissioner; Mrs. Frankie Carter Randolph v. Commis- 
sioner; Mrs. Jessie Carter Taylor v. Commissioner; Judson 
L. Taylor v. Commissioner; A. L. Carter, Admr. of the Estate 
of Maude H. Carter v. Commissioner, Dec. 7813 <.. & Bi 
Docket Nos. 51880-51892, 47669. Sternhagen and Matthews 
dissent without opinion. 


Community Income.—(1) Dividend distributable in 1925 
on stock owned by a marital community in Washington 
should be treated as other community income without any 
reduction on account of alleged offsetting indebtedness 
represented by an account of the marital community with 
the corporation for supplies, etc., used on community farms. 


(2) Where petitioner was named sole devisee and legatee 
of his deceased wife’s one-half of the community estate, 

owned by him and his wife in Washington and was ap- 
pointed sole executor of her will, without bond, “to admin- 
ister the same without the intervention of any court in so 
far as the same may be possible,” it is held that a Washing- 
ton statute pertaining to nonintervention wills and relating 
to solvent estates did not apply inasmuch as it is held on 
the facts that the estate was insolvent. Therefore half of 
the community income for 1927 is held taxable to the peti- 
tioner and half to the estate of his deceased wife.—Georgé 
Drumheller v. Commissioner, Dec. 7840 [C. C. H.], Docket 
Nos. 41515, 45752. 


Matthews dissents, with opinion to the effect that on the 
facts the court determined that there was a nonintervention 


will, with the consequences attendant upon such a position. 
Sternhagen agrees with this dissent. 


Corporation Losses.—(1) Subsidiaries’ net losses for 
years prior to 1928 may not be deducted from parent’s net 
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income for 1928, on the authority of Woolford Realty Co. 
v. Rose, 286 VU. S. 319. 


(2) Where in 1928 petitioner's subsidiary was insolvent, 
and petitioner caused it to liquidate and took over its 
assets, which were some $250,000 less than the petitioner’s 
stock investment and the subsidiary’s indebtedness to peti- 
tioner, it is held that petitioner is entitled to deduct the cost 
of its stock in the subsidiary as a loss sustained in 1928, 
and that petitioner is entitled to a bad debt deduction in 
the amount owed to it by the subsidiary less the value of 
the assets received upon liquidation of the subsidiary and 
less the 1928 net loss of the subsidiary already deducted 
from petitioner’s 1928 net income. Houghton & Dutton Co., 
26 BTA 52, followed.—Prosperity Co., Inc. v. Commissioner, 
Dec. 7806 [C. C. H.], Docket Nos. 45896, 59468. 


Corporation Distributions—(1) Where a stockholder, on 
behalf of the corporation, received payments due upon sales 
of real estate, paid therefrom operating expenses of the 
company, and retained the balance and was charged with 
such funds upon the corporate records as an account re- 
ceivable from him until offset by dividends later declared, 
it is held that such amounts were not income to stockholder 
in years when received and retained (here, prior to 1925). 


(2) Where a corporation has completed the development 
and sale of certain real property, for which purpose it was 
organized, and is continued only to collect installments, 
execute deeds, and perform other acts incident to complet- 
ing sales contracts, and its sole stockholder manifests an 
intention to liquidate and proceed to wind up the company’s 
affairs without engaging in new or current business, it is 
held that dividends declared during that period (1925) and 
resulting in impairment of the company’s capital were in 
partial liquidation of the corporation—Fred T. Wood v. 
Commissioner, Dec. 7835 [C. C. H.], Docket No. 38808. 
Smith and Van Fossan dissent, with separate opinions. 


Depreciation, Basis for Property Acquired from Peti- 
tioner’s Transferor.—Where petitioner is claiming deprecia- 
tion deductions on depreciable assets used in its business 
during 1927 and 1928, such deduction to be based on the 
March 1, 1913, value of such property while in the hands of 
its transferor, and where petitioner is claiming bad debt 
deductions on debts acquired from its predecessor, based 
on cost to such predecessor, the burden of proof is on 
petitioner to show that it acquired these assets in a transac- 
tion in which neither gain nor loss is recognized, because 
coming within the exception enumerated in Sec. 203 (b) (4) 
of the 1926 Act.—Elmore Milling Co. v. Commissioner, Dec. 
7817 [C. C. H.], Docket Nos. 46768, 52972. 


Interest upon Refunds Received by a Foreign Corpora- 
tion.—Interest upon refunds received by a foreign cor- 
poration in 1925 and 1926 is not “gross income .from 
sources within the United States” under the 1926 Act. 
Stockholms Enskilda Bank, 25 BTA 1328, Dec. 7549, fol- 
lowed. The later decision held that Section 217 (a) (1) 
of the 1926 Act, providing that in the case of a nonresi- 
dent alien individual income from sources within the United 
States shall include interest on “interest-bearing obliga- 
tions of residents, corporate or otherwise,” does not apply 
because the United States is not a “resident.” The ex- 
pression “resident” in its ordinary acceptance was said 
not to refer to the Government itself, and the language in 
the statute, “resident, corporate or otherwise” was to be 
given its ordinary and generally accepted meaning.—British- 
American Tobacco Co., Ltd. v. Commissioner, Dec. 7844 
[CCH], Docket No. 41224. 


Trammel concurs in the result. Love concurs, with opin- 
ion to the effect that the Stockholms, etc., decision while 
correct in result was based on unsound. grounds. The 
interest here was not interest upon an “obligation of the 
United States.” Black agrees with this opinion. Smith 
dissents, with opinion to the effect that the interest here 
is taxable because it is unreasonable to say that interest 
paid by the United States is to be regarded as from a source 
without the United States, the necessary conclusion of the 
Board in the Stockholms, etc., case. Trammel agrees with 
this dissent. Matthews dissents, with opinion to the effect 
that, considering the statute as a whole, rather than par- 
ticular sections, it was plainly intended to tax nonresident 
aliens and foreign corporations on net income from sources 
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within the United States; that the Stockholms decision 
should be overruled; and that the interest in the instant 
case represented taxable income. 


Security Transactions.—So-called dividends on preferred 
stock paid out of capital Serve to reduce the cost basis of 
the stock, resulting in taxable gain in the years 1927 to 
1929, when the stock was sold back to the corporation at 
par. Where preferred stock on which such payments out 
of capital had been received was exchanged by one peti- 
tioner for bonds of the same corporation at par, taxable 
gain was realized in 1929 when the bonds were redeemed 
at par—DeVer C. Warner v. Commissioner; DeVer H. 
Warner v. Commissioner; John Field v. Commissioner; Ira 
F. Warner v. Commissioner; Bradford G. Warner v. Commis- 
sioner; Margaret W. Field v. Commissioner, Dec. 7808 
[C. C. H.], Docket Nos. 53743-53747, 60453. 


Trusts.—Trust is not revocable within the meaning of 
sections 166 and/or 167 of the 1928 Act, where the grantor’s 
power to alter, amend, or revoke the trust can be exercised 
only in conjunction with the two trustees who are con- 
tingent beneficiaries of the trust. Therefore, the grantor 
was not taxable on the income of the trust.—Bessie R. Jones 


v. Commissioner, Dec. 7830 [C. C. H.], Docket No. 58285. 


Grantor of trust in 1923 was taxable on the income there- 
from in 1924 and 1925, only in equal measure with each of 
her four stepchildren, where the trust was created for the 
benefit of herself and her stepchildren, her husband being 
appointed trustee, and the trust instrument providing that 
should she predecease him, he might cancel and terminate 
the trust and receive as his own the corpus of the trust 
fund and any undistributed income. She reserved the right 
with him to revoke the trust. In the event he predeceased 
her, the trust was to become irrevocable and unalterable. 
“We are of the opinion, therefore, and so hold, that the 
petitioner’s husband under the trust made by her, is a con- 
tingent beneficiary within the meaning of said Section 
219 (g) [of the 1924 and 1926 Acts], and hence said trust is, 
in the sense of the law, irrevocable and the income here in 
question is equally taxable to petitioner and her four step- 
children.” Decision in this case rendered June 13, 1932, 
26 BTA 390, is vacated. That decision, holding that the 
trust was revocable and the grantor therefor taxable on 
the trust income was based on Emma Louise Smith, 23 BTA 
631, which, subsequent to the original decision in the instant 
case, was reversed by the First Circuit, 59 Fed. (2d) 56. 
Iola Wise Stetson v. Commissioner, Dec. 7831 [C. C. H.], 
Docket No. 41743. 


Murdock concurs with the results with opinion stating in 
part, “But I want to deny a possible inference from these 
cases that I was ever of the opinion that a beneficiary had 
to have a present vested interest as opposed to a contingent 
interest in order to be the kind of a beneficiary meant by 
Section 219 (g).” Sternhagen, Love and Goodrich agree 
with this opinion. 


Trust Funds.—A corporation sold cemetery lots under 
purchase agreements that “The purchase price hereof shall 
include perpetual care.” Purchasers were advised that 10 
per cent of the sales price of lots would be placed in a 
perpetual care fund, the income from which would be de- 
voted to perpetual care of the cemetery. In 1924, the peti- 
tioner deposited $6,500 in a trust fund and agreed that 
additional amounts should be deposited in the fund; that 
the income should be used for perpetual care; and any 
excess income should be turned over to the corporation 
for corporate purposes. No further amount was deposited 
by the petitioner to the credit of the fund until 1929, when 
$1,000 additional was deposited. It is held that the peti- 
ioner may not, in determining profits on the sales of the 
lots in 1922 to 1925, add to the cost of lots sold $200,000 
representing the amount intended to be set aside for per- 
petual care.—Acacia Park Cemetery Ass’n., Inc. v. Commis- 
sioner, Dec. 7846 [CCH], Docket No. 30210. 


Trammel dissents, with full opinion to the effect that 
10 per cent cf the amounts received from the sale of the 
lots was impressed with a trust and was not taxable 
income. 
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Rulings of the Bureau of Internal Revenue 
Income and Estate Taxes 


Adjusted Basis for Determining Gain or Loss.—Under the facts in 
the instant case the basis for determining gain or loss and depreciation 
of the transferred properties and assets in the hands of the transferee 
corporation is held to be the same as the basis such properties and assets 
had in the hands of the transferor corporation, properly adjusted to the 
date of transfer as required by Section 113(b)2 of the Revenue Act of 
1932.—I. T. 2662, XI-50-5914 (p. 3). 


Deductions from Gross Income.—A capital net gain realized upon 
the sale of securities held for more than two yon may not be reduced 
by losses sustained upon the sale of securities held for two years or less, 
in view of the express language contained in Section 23(r) of the 
Revenue Act of 1932.—I. T. 2656, XI-47-5866 (p. 2). 

The revenues derived from Section 1001(a) of the Revenue Act of 
1932 fall within the classification of postal receipts and not within the 
classification of internal revenue taxes, and the additional rate of postage 
is not deductible as a tax in Federal income tax returns.—I. T. 2658, 
XI1-48-5882 (p. 2). 

Procedure outlined in Mimeograph 3931, Bull. XI-7, 2 (dated, Jan. 27, 
1932), relating to the basis for computing the 15 per cent limitation 
on deductions for contributions by individuals having a “capital net 
gain” or a “capital net loss.” 

The audit of unclosed returns for all years involving the above ques- 
tion should now be completed in accordance with the decision of the 
Board of Tax Appeals in the case of Ralph W. Harbison v. Commissioner, 
26 BTA 896, in which it was held that in computing the 15 per cent 
limitation on deductions for charitable, etc., contributions, the taxpayer 
having realized a “capital net gain” during the taxable year and having 
elected to have that gain taxed at the rate provided in Section 101(a) 
of the Revenue Act of 1928, the amount of the capital net gain should 
be excluded from the amount of the taxpayer’s ordinary net income. 

Cases covering taxable years prior to 1924 involving the question 
of the basis for computing the 15 per cent limitation on deductions for 
contributions by individuals having capital losses, I. T. 2104 should be 
followed until further notice. 

Inquiries regarding this mimeograph should refer to the number and 
the symbols IT:E:JCW.—Mim. 3986, XI-49-5896 (p. 2). 


Employees’ Trusts.—Under an employees’ stock purchase plan, the 
mere fact that due to a shrinkage in value the stock is worth less at 
the time of distribution to the employee than the amount contributed by 
him toward its purchase is not sufficient to establish a deductible loss 
for income tax purposes. Any amount allocated to the account of the 
employee as a dividend is taxable to him at surtax rates when the cash 
becomes available to him or subject to his order.—I. T. 2657, XI- 
47-5867 (p. 3). 


Estates and Trusts.—The interest on Liberty bonds, beneficially owned 
by a nonresident alien individual, is exempt from income tax when 
accumulated by a resident trustee for the benefit of nonresident alien 
beneficiaries. 

The interest on foreign bonds, when accumulated by a resident trustee 
for future distribution to nonresident aliens under the terms of a trust, 
is the income of a resident trust and taxable to the trustee under Sec- 
tion 161 of the Revenue Act of 1928.—G. C. M. 11221, XI-48-5883 (p. 3). 


Withholding of Tax at the Source.—The liability to collect income 
tax at the source and pay the amount thereof to the United States 
Government is primarily that of the debtor corporation. In case it has 
designated a bank to act for it as withholding agent, and the bank has 
not collected any tax from the bondholders nor received any funds from 
the debtor corporation to pay the tax which the debtor corporation 
assumed in connection with its tax-free covenant bonds, the bank can not 
be held liable for the tax merely by reason of its appointment as with- 
holding agent.—I. T. 2659, XI-49-5897 (p. 3). 


Sales and Miscellaneous Taxes 


Admissions.—Where a ticket of admission is sold for the total sum of 
$1, ae tax, the established price of admission is 91 cents, and the 
tax due will be 10 cents (1 cent for each 10 cents or fraction thereof) 
making a total of $1.01. In such a case, however, the Bureau has 
approved the following method of collecting the tax and printing the 
admission tickets: 


Admission 91 cents, tax 10 cents, total $1.01, reduced price $1. 
In such a case, the tax of 10 cents must be paid on each admission 
tickets —S. T. 601, XI-50-5923 (p. 20). 


Automobiles, etc.—Automobile tools are not taxable when sold sepa- 
rately. However, where tools are assembled into a kit which is recom- 
mended for use in connection with a particular make of automobile, the 
tax attaches on the manufacturer’s ae price of the kit. 

Wrecking cranes sold for mounting on trucks, towing cradles used 
in connection with service trucks, reboring machines, valve refacing 
machines, valve regrinders, air compressors, and paint spraying equip- 
ment are not considered as parts or accessories and are not subject 
to tax. 

Bushings, ball bearings, waterproof cement, automobile paints, lac- 
quers, and gasket cement are not subject to tax. However, the tax 
attaches to battery cables and ignition cable sets, battery box hold- 
downs, and ignition wires when cut into prepared lengths. ‘ 

The tax also attaches to rebabbitted connecting rods and reclaimed 
brake drums in which new steel bands have been inlaid where they 
are placed in stock to be sold as parts and accessories. However, 
where these articles are reconditioned in connection with an immediate 
repair job the tax does not attach. ; 

Spool cable, linoleum, victorite, ignition wires, and similar articles 
when sold in bulk are not taxable. owever, if a person prepares these 
articles to fit particular automobiles he is considered the manufacturer 
of an automobile part or accessory and is liable for the tax imposed 
under Section 606(c) of the Revenue Act of 1932. 
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Semifinished pistons are taxable if they have reached such a stage 
that they constitute articles commonly or commercially known as parts 
and accessories for automobiles or motor cycles, regardless of the fact 
that fitting operations may be required in connection with installation. 


Piston pins particularly designed for tractors and piston rings and 


pins smaller than those used in motor cycles and larger than those used 
in automobile trucks and buses are not taxable. 
Spark plugs, storage batteries, leaf springs, coils, timers, and tire 
° 


chains specifically mentioned in Section 606(c) of the Revenue Act of 
1932 are taxable as automobile parts or accessories if suitable for P . 
use on, in connection with, or as component parts of automobile trucks, Inventories Appraisals 
other automobile chassis, or motor cycles, even though they are sold 

for use in the manufacture of nontaxable articles. Bank Interest Insurance 


Parts or accessories, other than those specifically mentioned in Sec- 


tion 606(c), may be sold tax-free for use in the manufacture of nontax- Sales Analyses 
Cost Reports 





Foot Ledgers 
Check Bills and 


able articles, provided the purchaser attaches to his: order a statement 
that the parts or accessories are to be used by him in the manufacture 




















of nontaxable articles.—S. T. 573, XI-47-5873 (p. 14). Brokerage Per Roll 
Repairs on automobiles performed in a repair shop, such as painting, : a a olis 
upholstering, changes in, or replacements of, woodwork, and repairs to Salesmen’s Commission y 


fenders and bodies are deemed to be in the nature of general repair ° 
work, rather than articles sold, and are not subject to tax under Sec- Daily Average Bank Balances 
tion 606 of the Revenue Act of 1932.—S. T. 582, XI-48-5887 (p. 15). 
An automobile consists of a number of major parts and each major 
part consists of a number of minor or subparts. A subpart is as much 
a part of an automobile as it is a part of a major part. Therefore, as 
Congress indicated (Sec. 606) that certain articles [spark plugs, storage 
batteries, leaf springs, coils, timers, and tire chains suitable for use in WE DO THE WORK AT YOUR 
connection with automobiles or automobile trucks, whether or not pri- 
marily adapted for such use] are parts of automobiles, it follows that OR OUR OFFICE 
parts of articles, such as repair parts for timers and coils suitable for 
use on automobiles or automobile trucks, should also be regarded as auto- 
mobile parts or accessories. This view is supported by the decision of 


the Supreme Court in the case of Universal Battery Co. et al. v. United 
States, 281 U. S. 580.—G. C. M. 11249, XI-50-5919 (p. 16). 


; Candy.—The basis on candy sold in fancy containers is the sale price l = 

of the combination, unless the pas of the candy and the oxdinary wanson Cu. a ¢ 
container are segregated from the ~— of the fancy type package. 

If the sale prices are so segregated the tax will attach to the sale 


price of the candy, plus the ordinary container only.—S. T. 575, Co p Vy 
X1-47-5875 (p. 15). m an 


Chocolate coating, as distinguished from sweet chocolate, may be sold 


— liability for the tax imposed by Section 613, Revenue Act of GEO. F. GABEL 
1932. 


Phones: 







Ordinary sweet chocolate, as distinguished from chocolate coating, 








has a lower cocoa butter content. if swest chocolate is sold to dis- Dearborn 0609 CHICAGO pe ~ 
tributors or retailers, irrespective of the size of the cake, it may not q 
be sold tax free, because it is candy in the form in which sold by the Central 6190 ams ot 


manufacturer and is taxable as such. If it is sold to candy manufactur- 
ers for further manufacture, it may be sold tax free under an exemption 
certificate, as provided by Article 7 of Regulations 46. 


Sweet chocolate, as distinguished from chocolate coating, may also 
be sold tax free to ice cream manufacturers for use in manufacturing ice 
cream, provided the purchaser, prior to or at the time of sale, furnishes 
a certificate to the effect that such chocolate is to be used by him in the 
manufacture of ice cream, and that if such chocolate should be sold by 
him in the form in which purchased he will make return and pay tax 
upon such sales. 


If manufacturers’ records do not contain certificates covering tax 
free sales of sweet chocolate, as distinguished from chocolate coating, to 
ice cream manufacturers, with supporting invoices, the tax shall be pay- 
able by the manufacturer.—S. T. 599, XI-50-5921 (p. 18). 
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_Checks.—Advice is requested whether the tax imposed under Sec- 
tion 751 of the Revenue Act of 1932 applies to checks transferring 
funds from a depository to a regular disbursing agency. 

A transfer of funds by a depositor in one bank to an account in 
another bank is subject to the tax if the transfer is evidenced by an 
instrument in the nature of a check, draft, or order for the payment 
of money. A mere bookkeeping entry transferring funds from one 
account to another, without the issue of a check, Be or order for 
the payment of money, is not taxable.—S. T. 579, XI-47-5879 (p. 17). 

Checks issued by church treasurers or other church officers in settle- 
ment of church obligations are subject to the tax imposed by Section 751 
of the Revenue Act of 1932.—S. T. 587, XI-48-5892 (p. 16). 


A bank which had collected taxes on checks and which cannot pay 
them over to the Collector of Internal Revenue by reason of the fact 
that it is insolvent and in the hands of a state bank examiner is not a 
bailee but a debtor, and its representatives must be dealt with as persons 
answerable for a debt under Section 3466 and 3467, Revised Statutes 
(U. S. v. Johnston, 268 U. S. 220, cited).—S. T. 604, XI-50-5926 (p. 21). 
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Conveyances.—A deed is not effective unless and until it is delivered. 
he tax accrues upon delivery of the deed to the grantee or his agent 
on or after June 21, 1932, regardless of the fact that the contract of sale 
might have been entered into and a part of the consideration paid prior 
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Electrical Energy.—Electrical energy consumed by broadcasting sta- 
tions operated for commercial or entertainment purposes is subject to 
the tax. However, where a broadcasting station is owned and operated 
by an educational or religious institution and is used exclusively for 
the purpose of broadcasting educational or religious programs in con- 
nection with such institutions, electrical energy consumed in such opera- 
tions is not subject to the tax. Electrical energy furnished schools, 
colleges and universities for consumption in connection with the regular 
activities of such institutions not operated for private gain is not subject 
to the tax imposed under Section 616 of the Revenue Act of 1932.— 
S. T. 576, XI-47-5876 (p. 16). 


Section 616 of the Revenue Act of 1932 imposes a tax on electrical 
energy furnished for domestic or commercial consumption and provides 
that such tax shall be paid by the person paying for such energy and 
collected by the person furnishing the electrical energy for consumption. 


It is held (1) that the vendee who purchases electrical energy for 
resale must give the power company an exemption certificate each 
month, and (2) that the first vendee shall make the certificate to cover 
as nearly as possible the same period as the bill of the first vendor.— 
S. T. 577, X1-47-5877 (p. 16). 


The tax on electrical energy applies to such energy as is lost in 
remetering to tenants of a building. 


The tax imposed by Section 616 attaches to all amounts paid for 
electrical energy furnished for domestic or commercial consumption, irre- 
spective of whether any of the energy paid for is actually used. Under 
the provisions of Treasury Decision 4342 (Bulletin XI-31, p. 27), the 
only electrical energy which may be purchased tax free is that which 
is purchased for resale and actually resold by a registered owner or 
agent of an office building. The balance of the electrical energy is 
furnished! for domestic or commercial consumption in the operations 
of the office building itself and as such is subject to the tax imposed 
by Section 616 of the Revenue Act of 1932, regardless of the fact that 
—— of it may be lost after its receipt.—S. T. 584, XI-48-5889 
(p. 15). 


Electrical energy furnished for industrial consumption is not subject 
to the tax but where such energy is furnished to a plant during a 
period of time when its industrial activities have temporarily or perma- 
nently ceased, the electrical energy so furnished is deemed to be com- 
mercial in its scope, irrespective of whether any of the energy paid 
for it is actually used, and the charge paid therefor is subject to the 
tax imposed by Section 616 of the Revenue Act of 1932.—S. T. 590, 
XI-49-5903 (p. 16). 


In cases where electrical energy is received through a master meter 
into a building, and a part of the electricity is consumed for building 
operation and the remainder remetered to tenants, the tax will attach 
to the actual amount paid to the power company for the energy which 
is used in the operations of the building itself. 


Where the power company has a schedule of rates which vary accord- 
ing to the number of kilowatt hours used, the tax due on the energy 
consumed in operating the building should be determined by applying to 
the total charge the percentage which the number of kilowatt hours con- 
sumed in such operations bears to the total number of hours purchased 
during the month in question. 


In a case where 23,420 kilowatt hours were received through a master 
meter at a total cost of $533.40 and 12,380 kilowatts were consumed 
for building operation, the tax would be computed as follows: 





Coek GF GAARe WGWEEE BORIS. 66 oe gs kiosk Peed ns $533.40 
er NE CI I INO is. 5 i:s 0k wakiene dae Wine are dew e'ealena 16.00 
12,380 

Base: ea hae are eae a ag Eee Gn eons are tax 8.46 
23,420 


Hence, the power company should collect and pay to the Collector of 
Internal Revenue a tax of $8.46 upon that portion of the electrical ener 
which is consumed in the operation of the building and the owner of the 
building should collect and pay to the Collector of Internal Revenue a 
tax of 3 per cent on the amounts paid by the tenants for energy fur- 
Soa os for domestic or commercial consumption.—S. T. 600, XI-50- 

p. 19). 


Gasoline.—The chief use of Diesel oil at the present time is not for 
the propulsion of motor vehicles, motor boats, or aeroplanes, but for 
the propulsion of ocean-going vessels and ferries and for the operation 
of stationary engines. Therefore, sales of Diesel oil by the manufac- 
turer, producer, or importer are not now taxable under Section 617 of 
the Revenue Act of 1932.—S. T. 585, XI-48-5890 (p. 16). 


A company which mixes approximately 5 gallons of gasoline with 
1% pints of lubricating oil, not for the purpose of producing a new 
product but for the purpose of lubricating the cylinder walls of a motor 
in which the gasoline is used, is not a producer of gasoline within the 
meaning of Section 617 of the Revenue Act of 1932.—S. T. 591, 
X-49-5904 (p. 16). 


Jewelry, etc.—A timing device attached to a thermostat is a clock 
and subject to the tax amperes if the sum attributable to the clock por- 
tion equals $3 or more. In billing these thermostats to purchasers, the 
amount apportioned to the sale of the clock and the tax thereon should 
be shown separately from the amount charged for the thermostat.— 
S. T. 572, X1-47-5872 (p. 13). 


Section 624 of the Revenue Act of 1932 provides that no tax shall 
be imposed under Title IV of that Act on any article of native Indian 
handicraft manufactured or produced by Indians on_ Indian reservations, 
or in Indian schools, or by Indians under the jurisdiction of the United 
States Government in Alaska. 


Since some Indians manufacture silver articles, including a number 
of articles commonly known as jewelry, the question is raised whether 
the sales of such articles manufactured by Indians living on allotments 
of land come within the terms of the law. 


All Navajo Indians on allotments of land adjacent to the Navajo 
Reservation, who are subject to the supervision, control, and jurisdiction 
of the respective Navajo Indian agencies as well as those on the reserva- 
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tion proper, are considered, for the purpose of Section 624 of the 
Revenue Act of 1932, as “Indians on Indian reservations.” Therefore, 
all articles of native Indian handicraft manufactured or produced by 
the Indians living on allotments of land of the character indicated 
are exempt from the tax imposed by Section 605 of the Revenue Act 
of 1932.—S. T. 589, XI-49-5902 (p. 16). 


Some of the parts used in the manufacture of recording thermometers, 
recording pressure gauges, recording barometers, time switches, bank 
locks, recording volt meters, flow meters, demand meters, etc. of the 
same character as those used in the manufacture of watches and clocks, 
are purchased primarily as parts for these nontaxable instruments. Un. 
der such circumstances they are not sold by the manufacturer as parts 
for watches or clocks and may be sold tax free. However, in order to 
establish the right to the exemption, the manufacturer making a tax-free 
sale must obtain and retain in his possession a certificate from the pur- 
chaser to the effect that the purchaser is a manufacturer and will use 
the parts in the manufacture of articles other than taxable watches or 
clocks. If a manufacturer’s records do not contain certificates covering 
such tax-free sales, with supporting invoices, the tax shall be payable by 
him.—S. T. 597, X1-50-5918 (p. 16). 


Leases of Safe Deposit Boxes—Adjustment.—Questions and answers 
to several questions which have arisen relative to the tax imposed by 
Section 741, Revenue Act of 1932, are as follows: 


Question. A person leases a safe deposit box on March 1, 1932, for 
a period of one year, at an annual rental of $15, the full amount for such 
lease having been paid by the lessee in advance. On November 1, 1932, 
he leases a larger box, not in excess of 40 cubic feet capacity, at an 
annual rental of $25, surrendering the old box. The accounting sys. 
tem of the safe deposit company shows that a check was received from 
the lessee for the payment of $25. The safe deposit company refunds to 
the lessee an amount of $5 due on the unexpired portion of the original 
lease. The question is whether the tax of 10 per cent is to be based on 
the full charge of $25 or on the net amount paid, $20. 


Answer. It is held that the tax should be collected on the $25 pay- 
ment. The provisions of Section 772(c) of the Revenue Act of 1932 
have no application to payments on which no tax has been collected. 


Question. Where a person leases a safe deposit box of 40 cubic feet 
capacity, or less, subsequent to June 21, 1932, but after that date, upon 
application, the safe deposit — rents the lessee a larger box than 
the one originally rented, but of less than 40 cubic feet capacity, and 
additional rent is collected for the larger space, on what basis is the 
tax to be computed? 


Answer. Where during the period of a lease of a safe deposit box 
entered into after June 21, 1932, the lessee takes a new lease for another 
safe deposit box of not more than 40 cubic feet capacity, at a higher 
rate, and is given credit for the amount paid on the first lease, an addi- 
tional tax should be collected only upon the additional amount paid 
under the new lease.—S. T. 603, XI-50-5925 (p. 21). 


Lubricating Oils.—Lubricating oil is not a component part of an auto- 
mobile and is subject to tax when sold to a manufacturer of automobiles. 
—S. T. 571, XI-47-5871 » FS). 

The primary purpose of Section 620 of the Revenue Act of 1932 is to 

revent the pyramiding of taxes where taxable articles are purchased 
a use in the manufacture of other articles which are also taxable when 
sold. Where a person purchases articles tax free by virtue of Sec- 
tion 620 and for some reason does not use all of such articles in the 
manufacture of his own products, he is permitted to resell such articles 
in the same form as purchased by him, in which event he becomes liable 
for the tax on such sales. 

The provisions of Section 620 are not, however, applicable to sales 
of lubricating oils when purchased for the sole purpose of resale in 
the same: form in which purchased, and, consequently, sales for that 
urease may not properly be made free of tax.—S. T. 588, XI-49-5901 


(p. . 

Oil which is sealed in the crank case of the compressor of a mechanical 
refrigerator is a component material in the manufacture of such com- 
pressor. Therefore, lubricating oil purchased for use in the manufacture 
of compressors for taxable refrigerators (the household type) may be 
purchased tax free by virtue of Section 620. 

However, lubricating oil sold for use as a component part of com- 
pressors on nontaxable refrigerators Coieumenelalt may not be sold 
tax free under the provisions of Treasury Decision 4339 (Bulletin XI-30, 
p. 17).—S. T. 581, XI-48-5886 (p. 12). 

Articles which are not actually transported to and delivered at a 
foreign destination for the purpose of entering into the commerce of 
such country are not exported within the meaning of the internal revenue 
laws and regulations. ; 

While it appears that the lubricating oil in question [sales to foreign 
steamships at a domestic port, the oil being used by the ships on their 
return to a foreign country] is sold to a foreign company, yet it is 
delivered to ships of the purchaser for consumption in their operation 
and not for transportation to a foreign country as articles of commerce. 
It is held that such sales are taxable under Section 601(c)1 of the 
Revenue Act of 1932, since the ene. oil is not sold for export 
and in due course so exported.—S. T. 580, XI-48-5885 (p. 12). 


Sale Price—Basis of Tax on Sales Generally.—For purposes of the 
following rulings the word “manufacturer” includes a_ producer or 
- orter. The questions propounded and the answers thereto are as 
ollows: 


Question 1. Where samples of taxable articles are distributed by 
the manufacturer free of charge to the consumer for advertising pur 
poses, is a tax liability incurred and how is it determined? 

Answer. No tax liability is incurred. 

Question 2. Is a tax liability incurred where a manufacturer makes 
gifts of taxable articles to charitable institutions or for other charitable 
purposes? 

Answer. No tax liability is incurred. 

Question 3. With the sale of taxable articles the manufacturer gives 
to the purchaser without charge an additional amount of so-called “free 


goods” of the same taxable class; does the tax attach in the case of the 
so-called “free goods’’? 
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Answer. The tax attaches and should be computed upon the price 
charged the purchaser for the entire order or shipment. See ques- 
tion No. 10, relating to sales of products taxed according to weight or 
liquid measure. 


Question 4. Does the tax attach in the case of a manufacturer who 
sells trial size packages of taxable articles for a nominal sum ascribed 
as the cost of postage, packing, etc.? 

Answer. The manufacturer is liable for tax based on the actual sales 
price of the articles. 


Question 5. A manufacturer sells to his agents or representatives 
taxable articles for use as samples, exhibits, or displays. Is there a tax 
liability in connection with this transaction; and if so, what is the 
basis for the tax? 

Answer. Such a transaction is taxable. The tax must be based upon 
the sale price of the articles, unless such price is less than the fair 
market price. If the articles are sold at less than the fair market price, 
the tax must be based on the price for which such articles are sold in 
the ordinary course of trade by manufacturers or producers, subject to 
approval by the Commissioner. 


Question 6. A manufacturer ey Sy taxable articles to his agents 
or representatives, without charge, for the purpose of replacing articles 
which have been used as samples or exhibits and which have been lost, 
destroyed, or rendered unfit as samples or exhibits. Is a tax liability 
incurred? 

Answer. No tax liability is incurred. 


Question 7. A manufacturer sells a quantity of taxable articles ‘‘A” 
for $15 and gives the purchaser as a “bonus’”’ or “free goods” a quantity 
of taxable articles ‘‘B’’ with an ordinary selling price of $5. Articles “A”’ 
and “B” are taxable at different rates. ow should the tax be 
computed? : 

Answer. The tax must be based upon the sale price of the entire 
order or shipment and allocated to the sales prices of the respective 
articles. The sale of both classes of articles for $15 represents a reduc- 
tion in the customary selling price covering both articles of $5, or 
one-fourth. The actual selling price of the shipment is therefore three- 
fourths of the ordinary selling price. This fraction should be applied 
equally to each article to determine the actual selling price. Thus the 
sale of article “A” is $11.25 and of article “B” $3.75. The tax must 
be based upon the respective prices as so determined and at the respec- 
tive rates provided by the law. Allocations of tax are subject to review 
by the Commissioner. 


Question 8. A manufacturer sells taxable articles and gives the pur- 
chaser as a “bonus’”’ or “free goods” certain nontaxable articles. ow, 
should the tax be computed? 

Answer. The sale price of the entire order or shipment must be 
allocated between the taxable and nontaxable articles. The tax is 
imposed only on the sale price attributable to the taxable articles. 
Assume the sale price of the shipment to be $15 and the normal selling 
price to be $20, of which $15 is attributable to taxable articles and 
$5 to nontaxable articles. The sale thus involves a reduction in price 
of one-fourth. The tax should, therefore, be based on three-fourths of 
$15, or $11.25, and should be computed at the rate provided by law. 


Question 9. A manufacturer sells nontaxable articles and gives the 
purchaser as a “bonus” or “free goods’’ certain taxable articles. What, 
if any, tax is imposed and how should it be computed. 

Answer. The sale price of the entire order or shipment should be 
allocated between the taxable and nontaxable articles. The tax is 
imposed only on the sale price attributable to the taxable articles. 
Assume the sale price of the shipment to be $15 and the ordinary selling 
price $20, of which $5 is attributable to the taxable articles and $15 to 
the nontaxable articles. This sale thus involves a reduction in price 
of one-fourth, resulting in the sale prices of the taxable articles at three- 
fourths of $5 or $3.75. The tax is based upon the last-named price 
and at the rate provided by law. 


Question 10. With the sale price of articles taxed by liquid measure, 
such as lubricating oil, grape concentrate, brewer’s wort, etc., and arti- 
cles taxed by weight the manufacturer gives the purchaser an additional 
quantity free of charge, as a “bonus” or so-called “free goods.” How 
shall the tax be computed? 

Answer. Where the tax is based upon the weight or quantity of the 
product which is sold, the tax is imposed upon the total weight or 
quantity of the order or shipment, whether or not a portion of the order 
or shipment consists of a “bonus” or so-called “tree goods.”—S. T 
529, XI-49-5905 (p. 17). 

There are two methods by which manufacturers may bill their goods, 
(1) tax included, or (2) tax excluded. For example, if an article taxable 
at 10 per cent of the sales price sells at $100 it may be billed at $110, 
tax included, or the 7 price may be billed as $100 and the tax, 
$10, as a separate item. If billed at $110, tax included, the amount 
of tax must be computed by taking 1/11 of such amount, namely, $10.— 
S. T. 593, XI-49-5906 (p. 18). 

Soft Drinks.—Bottles, jugs, kegs, barrels, demijohns, carboys, and all 
similar articles are classed as closed containers within the meaning of 
Section 615(a)5 of the Revenue Act of 1932. The sale by the producer 
of mineral waters in such containers is taxable, regardless of whether 
the container is owned by the vendor or the vendee. 

Buckets, pails, and similar articles are not closed containers and, there- 
fore, the sale of mineral waters in such receptacles is not taxable under 
that section.—S. T. 583, XI-48-5888 (p. 15). 

Sporting Goods.—An ice skate and a skate shoe when sold as a 
combination are subject to the tax imposed by Section 609 of the Rev- 
enue Act of 1932. The manufacturer of the combination—that is the 
assembler of the skate and the skate shoe—may purchase the skate or 
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the skate shoe from the manufacturer thereof tax free under a tax 
exemption certificate. If the assembler of the combination does not 
purchase the skate shoe and the skate tax free under tax exemption 
certificates, he may take a credit for any tax paid by him to reimburse 
the prior manufacturer of the skate and the skate shoe against the tax 
the assembler pays upon the sale of the combination.—S. T. 574, 
XI1-47-5874 (p. 15). 


The sale of a portable bowling alley is taxable under Section 609 of 
the Revenue Act of 1932.—S. T. 598, XI-50-5920 (p. 17). 


Stock Sales and Transfers.—The surrender by a corporate stockholder 
of certificates of stock in exchange for new certificates for the sole 
purpose of reflecting a mere change in the name of the corporate stock. 
holder is not a sale or transfer subject to tax under Section 723 of the 
Revenue Act of 1932.—S. T. 586, X1-48-5891 (p. 16). 


No tax liability is incurred under Section 723, Revenue Act of 1932, 
where stock standing in the name of a bankrupt stockholder is trans. 
ferred to the name of his trustee in bankruptcy, since upon his appoint. 
ment and qualification, a trustee of the estate becomes vested by 
om of law with the title of the bankrupt.—S. T. 595, XI-49-5908 

p. bs 


Telegraph, Telephone, Radio and Cable Facilities—It appears that 
the M Board of Trade owns an office building, rents offices therein, 
and operates a grain exchange. Telephones have been installed with 
wires running directly from the trading floor of the exchange to indi. 
vidual offices in the building. These wires and instruments are leased 
to members at a rental of a certain sum per month. No telephone 
exchange is operated in connection with them. A person desiring to 
use the telephone simply removes the receiver from the hook and a 
signal flashes in the office with which the telephone is connected, and 
vice versa. 


It is held that in such a case, where wires and instruments are leased 
to a person and he has exclusive use thereof, the amount paid therefor 
is taxable under Section 701(a)2 of the Revenue Act of 1932 as a 
leased wire or talking circuit special service, even though the facilities 
in question are confined to the building in which the lessee’s office is 


located. The tax is payable by the person making payment for the 
service furnished. 


Under those circumstances the M Board of Trade is performing the 
functions of a telephone company and is entitled to exemption on the 
amount paid to other telephone companies for so much of a leased 
wire or talking circuit special service as is utilized in the conduct of 
its business as a telephone company. The M Board of Trade will be 
required to collect and report such tax to the collector of internal 
revenue, in accordance with the provisions of Chapter VI of Regula- 
tions 42.—S. T. 594, XI-49-5907 (p. 19). : 


Transportation of Oil by Pipe Line.—The tax imposed under Sec. 
tion 731(a) of the Revenue Act of 1932 is to be paid by the person 
furnishing the transportation service. Article 44 of Regulations 42 pro- 
vides that every person required by the Act to pay any tax on the 
transportation of crude petroleum and liquid products thereof by pipe 
line shall make a monthly return and pay the tax due, in accordance 
with the provisions of Article 46. 


Where a taxable joint service is rendered by two or more carriers 
of oil by pipe line, each carrier must return and pay the tax on the 
particular portion of the service rendered by it, based on the portion 
of i) charge received by it for such service.—S. T. 578, XI-47-5878 
p. 5 





Tax Exemption In Illinois 
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The association now operates a hotel within the 
terms of this exemption.’*® 


When exempt real property is leased, the courts 
permit a separation of the leasehold interest from 
the fee for purposes of taxation. It is the fee which 
is exempt; the leasehold interest and any improve- 
ments constructed by the lessee are taxable. During 
the last few years Cook County has been evaluating 
these leasehold interests and taxing them. The leases 
so taxed are on fees owned by the Chicago Board 
of Education, Northwestern University and the other 
institutions named. Table II shows that in the Chi- 
cago Loop District the value of such leases in 1929 





1% See Trimble v. City of Seattle, 231 U. S. 683, 34 S. Ct. 218, 58 
L. Ed. 435 (1914); and the two cases cited next below. 








$1,000 IS THE REWARD 


of saving regularly $10.00 a month for 84 months, which with 
dividends of 5% compounded quarterly, gives you $1,000. 
Call or write for booklet T. M. 
kb R } A BUILDING LOAN AND SAV- 
S INGS INSTITUTION 
195 Broadway-170 Fulton St.-162 West Broadway, N. Y. C. 
Organized 1885 Resources over $10,000,000 





Januar 


exceed 
prover 
greate 
Thus | 
sees O 


Ine 
presen 
mon fT 
value 
metho 
fornia 

A lez 
proper 
both tl 
narily 
lessee’: 
tion 0! 
freeho' 
fairly 
lessor 
also of 
becom 
lessee. 
by the 
from t 
tax in 
ment 
lessee. 
tion n 
at the 
first ti 
spond 
annua 
the in 
intere: 
the vz 


131 Hy 
(1930). 

















January, 1933 













exceeded $20,000,000 yielding a tax of $431,000. Im- 
provements assessed to the lessee were of slightly 


greater value, yielding a tax of more than $492,000. 
Thus $923,608 in taxes were collected from the les- 
sees of exempt property in the loop district. 


In evaluating the taxable interest of the lessee, the 
present annual rental value is capitalized at the com- 
mon rate of return on such investments, and the fee 
value deducted. A leading case in support of this 
method of evaluating the lessee’s interest, is a Cali- 
fornia case ** decided in 1930, which held: 


A leasehold interest is in this state assessable as personal 
property. ... When land held in private ownership is leased, 
both the leasehold and the reversionary interest are ordi- 
narily assessed together to the owner; the value of the 
lessee’s estate being treated as a constituent of the valua- 
tion of the larger interest belonging to the owner of the 
freehold. Instead of splitting the interests, it operates 
fairly as a rule to make a single assessment against the 
lessor as the beneficial owner not only of the freehold, but 
also of all lesser estates, and the incidence of the tax then 
becomes a matter of agreement between the lessor and the 
lessee. .. . When, however, there is a lease of land owned 
by the state or a municipality, the reversion being exempt 
from taxation, the usufructuary interest alone is subject to 
tax in proportion to its value; and in the absence of agree- 
ment to the contrary, the tax necessarily falls upon the 
lessee. .. . The method was that known as the capitaliza- 
tion method. The deputy assessor stated that in arriving 
at the value of the leasehold interest, the land itself was 
first taken at a valuation of $13,000 per acre, which corre- 
sponded with the value of surrounding property; then the 
annual average rent per acre, representing the income from 
the investment was capitalized on the basis of an annual 
interest return of six per cent, and the difference between 
the value of the land and the capitalized rent charge or 





131 Hammond Lumber Co. v. Los Angeles Co., 285 Pac. 896, 898-9 
(1930). 
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income represented the average value of the possessory 
interest per acre. This value was then multiplied by the 
number of acres, and in accordance with the usual practice 
in assessing property in general, one-half of the amount 
so arrived at was adopted as the assessed valuation of the 
leasehold interest. 

In this case the Court said that no discrimination 
existed since there was no evidence of any omission 
separately to assess possessory interests in other 
property exempt from taxation, and an assessment 
upon a leasehold estate in exempt property was not 
discriminatory because similar estates in non-exempt 
property were not separately assessed. The supreme 
court of the United States has ruled similarly.1** 


In Illinois, leasehold interests and improvements 
constructed by lessees of public school lands who have 
covenanted to pay all taxes and assessments are 
subject even to special assessments for local improve- 
ments to the property, since such leasehold and 
buildings are benefited.**® 


The extent of the exemption from taxation in the 
Chicago Loop district is shown in Table III. It 
will be noted that exempt property exceeds $90,000,000 
in value; and that more than $2,000,000 in taxes are 
lost through the exemption. The old charter of 
the Garret Biblical Institute enables that institution 
to escape nearly $120,000 in taxes each year. North- 
western University is freed from the payment of 
more than $143,000 of taxes on its loop property ; the 
Y.M.C. A. over $64,000; the First Methodist Church 
more than $30,000; the Baptist Theological Union 

18 Trimble v. City of Seattle. Cited above. 


139 City of Chicago v. Univ. of Chicago, 302 Ill. 455, 134 N. E. 723, 
23 A. L. R. 244 (1922). 





TAXABLE LEASEHOLD INTERESTS AND IMPROVEMENTS ON EXEMPT PROPERTY 


Full Value Assessed Value ** 
Lease Building Lease Building 
City of Chicago: 
174-76 W. Randolph...$ 148,557 $ 48,492 $ 54,967 $ 17,942 
301-9 W. Adams...... 419,925 613,822 55,373 227,114 
201-19 S. LaSalle..... 4,523,075 1,035,286 1,673,538 383,056 
Board of Education: 
166-72 W. Madison.... 577,112 15,684 213,532 5,803 
12-24 W. Madison..... 1,540,647 2,273,441 570,040 841,173 
50-56 W. Monroe..... 2,027,224 2,668,956 750,073 987,514 
a 4 Se 375,785 196,073 139,041 72,547 
513-47 S. LaSalle..... 338,654 2,085,308 125,302 771,564 
24 Be SNe: oo 5608s 1,174,531 438,918 434,577 162,400 
ee eee 3,897 39,803 1,442 14,727 
10-34 Gi eee... 5s... 1,276,248 273,062 472,212 101,033 
ee en IN cs ors severe! “Goncice etit ee 16,000 
20-22 S. State... ....... 21,953 31,086 8,123 11,502 
T7-2F i OES os, Se iewecs Ns 8, n.45505-25% 204,7t9 
3-15 S. Dearborn...... 1,979,461 1,662,708 732,401 615,202 
ee ee ee _., Sees 9,649 
re ee ee ae 25,612 
27-29 S. Dearborn..... 375,006 55,286 138,753 20,456 
31-41 §. Dearborn..... 17,576 150,989 6,503 55,866 
16-22 W. Monroe..... 1,064,040 946,511 393,695 350,209 
OO EMME DO Sa Sate ec aeaieete oS es 67,177 
Be ETRE ihiie Seo Gime sy. (een aloes a ee 67,177 
ee eae IES Ax c-o-5 Stats mae» “Sai oleraserere ae eee 6,982 
age 8 SEE eA eee See 6,982 
36-44 S. State......... ZOS1057. FSGS nc. esse 514,046 
Northwestern University: 
116-32 W. Jackson.... 3,081,607 6,626,492 1,140,195 2,451,802 
WINE cco.c ne eae gece $20,976,755 $21,643,926 $7,009,767 $8,008,254 


— 


fe Data from office of Cook County Assessor. 
* Assessed value 37 per cent of full value. 


IN CHICAGO LOOP DISTRICT 1928-1929 * 





Taxes (Rate 6.15) Fee What taxes would 
——— Value have been on 
Lease Building Total (Exempt) Fee Value 
$ 3,380.47 $ 1,103.43 $ 4,483.90 $ 82,635 1,880.36 
9,555.43 13,967.51 23,522.94 267,741 6,092.49 
102,922.58 23,557.94 126,480.52 998,812 22,728.00 
13,132.21 356.88 13,489.09 304,015 6,917.88 
35,057.46 51,732.13 86,789.59 1,124,171 25,580.55 
46,129.48 60,732.11 106,861.59 1,145,502 26,065.91 
8,551.02 4,461.64 13,012.66 202,850 4,615.88 
7,706.07 47,451.18 55,157.25 646,632 14,714.12 
26,726.48 9,987.60 36,714.08 859,008 19,546.72 
88.68 905.71 994.39 734,541 16,714.53 
29,041.03 6,213.53 35,254.56 709,434 16,143.19 
Ra 984.00 984.00 652,464 14,846.83 
499.56 707.37 1,206.93 768,511 17,487.52 
See rents 12,590.22 12,590.22 1,979,369 45,040.57 
45,042.66 37,834.92 82,877.58 1,083,183 24,647.84 
WRAL 593.41 593.41 752,832 17,130.70 
oases 1,575.14 1,575.14 752,832 17,130.70 
8,533.30 1,258.04 9,791.34 192,354 4,377.01 
399.93 3,435.75 3,835.68 2,211,160 50,314.99 
24,212.24 21,537.85 45,750.09 571,090 12,995.13 
Rime <8 4,131.39 4,131.39 927,936 21,115.16 
oe Pee ak 4,131.39 4,131.39 652,464 14,846.83 
ee ee 429.39 429.39 652,464 14,846.83 
eee 429.39 429.39 653,832 14,877.96 
Sy acale ans 31,613.83 31,613.83 1,191,099 27,103.48 
70,121.99 150,785.82 220,907.81 2,015,844 45,870.57 
$431,100.59 $492,507.57 $923,608.16 $22,132,775 $503,631.75 





















































































































































































































































































































































































































































United States: 

















Adams, Dearborn .......... CA so aiile os ehdm wees $13,912,888 
$30-42 Sherman ..... veces Agpemiessts GHC... ..6: cc cccves 189,250 
$14,102,138 
City of Chicago: 
y ie ae eee OO re 138,512 
117-19 N. Franklin......... SSL ee eee 165,000 
Clark and Washington..... Court House-City Hall......... 13,371,072 
Michigan, Washington...... 4.) | ere 8,597,000 
371-75 W. Madison........ IN, 'aigr'g. lo dine Hla Calais 897,391 
eS eee UPN, dies. od aw dievieciew nee 39,292 
$23,208,267 
Northwestern University: 
ER Fae eR ee Ee Se ee 1,841,850 
101-23 W. Jackson........ PEEING oi inicwsde co encueien 1,668,240 
$ 3,510,090 








Loyola University: 350,179 


97,174 






Kent College: 
Garrett Biblical Inst.: 


8 gk rr POTN ooh ein teiiedavs 662,320 
go pairs ela ate Aha inks dye adidas 1,094,021 
173-89 N. Wacker.......... F. McVeagh Bidg.............. 890,520 


316-30 W. Washington.....Occidental Bldg. .............. 1,209,024 


$ 3,855,885 













Baptist Theological Union: 












First M. E. Church: 





GRAND TOTAL 


* Data from office of Cook County Assessor. 
** Assessed value 37 per cent of full value. 











nearly $28,000.%° These sums are large enough 
noticeably to increase the burden upon taxpayers of 
the city and county. The justification of such favors 
is certainly open to question. 











3. Administration of Exemption Laws 


SATISFACTORY solution of tax exemption 
problems requires not only good laws and wise 
court decisions; it is also necessary that the laws be 
properly administered. Such administration in IIli- 
nois has been far from satisfactory. So far as the 
owner of exempt property is concerned, the law 
provides that if such property is assessed for taxa- 
tion the owner shall apply to the county board for 
exemption. If this board, meeting annually on the 
second Monday in July, decides that such property 
is not subject to taxation, the county clerk sends to 
the Auditor of Public Accounts a complete state- 
ment of the case. If the auditor is satisfied that the 
property is exempt he notifies the clerk of his ap- 
proval, and the clerk accordingly corrects the assess- 
ment. If the auditor decides that the property is 
taxable he notifies the clerk that he will apply to the 
10 On the other hand, the University of Chicago owns real property 
in the same district assessed at $11,793,794, and is required to pay some 


$607,380 in taxes on these investments. (Valuations and tax rate are 
for year 1928. Data from City Office of University of Chicago.) 
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Table III 
VALUE OF CHICAGO “LOOP” PROPERTY EXEMPT FROM TAXATION, 1928-1929 * 


What taxes 
Owner ’ Type of Bldg. Full Value Assessed Value** would have been 
Land Building Land Building (Rate 6.15) 








i a 601,264 
STII, |. 5. lcs nn Sen w eee dae op odes wor neon 212,868 
$ 814,132 

Y.M.C.A.: 
a ois edit pence ile th eee 1,984,239 





75-81 W. Washington......(23% of total value)........... 496,867 
EE nee bie eRe Rial née Kees end ebeeeiesyeowdes $48,418,971 
Exempt fee value of leased property.............-...--eeeeeees 22,132,775 


$70,551,746 


January, 1933 




















$ 5,000,000 $ 5,147,769 
2 


$ 1,850,000 $ 430,362.79 
103,795 70,023 38,4 


405 6,668.31 


$ 5,103,795 $5,217,792 $ 1,888,405 = $437,031.10 
17,582 51,250 6,506 3,551.89 
vieenee 61,050 ieee 3,754.58 
9,600,000 4,947,297 3,552,000 522,706.77 
1,822,447 3,180,890 674,306 237,094.54 
388 332,035 144 20,429.00 

73,368 14,539 27,147 2,563.68 
$11,513,785 $ 8,587,061 $ 4,260,103 $ 790,100.46 
174,965 681,485 64,738 45,892.70 
591,089 617,249 218,703 51,411.04 


$ 766.054 
64,409 
39,060 


$ 1,298,734 $ 283,441 $ 
129,567 


23,832 
35,955 14,453 


97,303.74 


















9,434.03 
3,100.08 

































84,960 245,059 31,436 17,004.43 
Vacant °c ee 24,894.46 
644,143 329,493 238,333 34,921.28 
673,920 447,339 249,351 42,846.42 















$ 1,403,023 $ 1,426,679 519,120 $ 119,666.59 





384,531 222,468 142,277 22,431.81 
20,220 78,762 7,482 5,304.00 

$ 404,751 $ 301,230 $ 149,759  §$ 27,735.81 
838,249 734,169 310,153 64,225.79 




















847,625 183,841 313,621 30,593.91 
$20,980,751 $17,915,028 $ 7,762,887 $ 1,579,191.51 
apes sae 8,189,127 yt. et 503,631.75 
$20,980,751 $26,104,155 $ 7,762,887 $ 2,082,823.26 


supreme court for an order to reverse the decision 
of the county board. The clerk notifies the owner of 
the property. The auditor then files with the 
supreme court a certified statement of the facts, to- 
gether with his objections to granting the exemp- 
tion, after which the court determines the matter. 


If the county board decides that the property, upon 
which exemption is claimed, is liable to taxation, 
and the aggrieved party asks for an appeal, the clerk 
sends a statement of the case to the auditor, who 
presents it to the supreme court. Thus the matter 
is finally determined by the supreme court in either 
case. In the meantime the tax is to be paid, subject 
to a refund if the court decides that the property is 
not taxable.**? 


The ease with which exemptions have been ob- 
tained in the past is emphasized by the employees 
of the Cook County assessor. Only recently has 
any attempt been made to inquire into individual 
cases and determine whether or not the property 1s 
really entitled to exemption. It is estimated *4? with- 
out much actual investigation, that ninety per cent 
of the parsonages in Illinois are not taxed, in spite 
of the fact that the attempt to exempt parsonages 





141 See Cahill’s Revised Statutes of Illinois, Ch. 120, Sec. 102. 
14 By an assistant in Cook County Assessor’s office. 
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by law failed on the ground of unconstitutionality. 
Exempt institutions are leasing property for com- 
mercial purposes and not letting the assessor know 
about it. The Y. M. C. A. operates a hotel on its 
exemption charter. Most hospitals obtain exemp- 
tion, even though the charity which they dispense 
is negligible. Cemeteries are exempted from taxa- 
tion, even though they are being operated for pri- 


vate profit. All of these practices are carried on in’ 


spite of rather stringent exemption laws. Even the 
courts are becoming more lenient in their interpreta- 
tion of the laws, as is evidenced by the majority 
opinion in the recent Freeport Masomic Lodge case.*** 


A recent report of the Joint Legislative Revenue 
Committee ™* says: 


It is quite apparent that real estate, particularly in Cook 
County, is being exempted from taxation at an alarming 
rate and in a rather loose manner. At the present time 
real property is being exempted from taxation by the Board 
of Assessors, the Board of Review, the County Clerk and 
by the Courts. An adequate record of exemptions and the 
reasons therefor is not maintained. 


It is apparent that a complete recheck of all exempt prop- 
erty in every county is both desirable and necessary... . 
In this recheck these assessing authorities should be re- 
quired to prepare a complete list of all exempt real estate 
showing the location, ownership, use, date of exemption 
and the fair cash value of each parcel of land and each 
improvement exempted. This list, when prepared, should 
be conveniently open to public inspection at all times. It 
should be kept currently up to date by the proposed county 
assessor in each county. This recheck of all exempt real 





143 See above. 


144 Report of the Joint Legislative Revenue Committee of Illinois, 
March 1929, pp. 83-4. 
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estate should be made under the direction of the State Tax 
Commission. 


A relisting of all exempt property in the state, as 
outlined above, is the first step that should be taken 
in correcting the exemption situation. Thus far it 
has been impossible, however, to obtain the legisla- 
tion necessary to effect such a listing. In the mean- 
time, county assessors should have the exempt 
properties investigated. The Cook County assessor 
is attempting to do this, but he has not yet gone very 
far. The real need is legislation placing the investi- 
gation in the hands of the State Tax Commission 
and requiring the listing of exempt property,-such 
lists to be available to the public. Owners of exempt 
property should be required to justify the exemption 
that has been granted to them. 


4. Extent of Exemption 


F exempt property were listed and the relevant 
details given, the public would be in a position 

to realize the extent of exemption from taxation and 
its effect upon the burden borne by tax-payers. In 
Illinois no record of the value of exempt property is 
required by law, and almost none is kept. According 
to the estimates made by the Census Bureau *** tax- 
able real property in Illinois in 1922 was valued at 
$11,527,000,000. The value of exempt real property 
was $1,042,000,000, or 8.3 per cent of the total real 
property valuation. For the United States as a 
whole, the corresponding percentage was 11.6.**° 
Thirty-five states exceeded Illinois in percentage of 
real property exempt from taxation in 1922.%4° Con- 
145 Based on data taken from Wealth, Public Debt, and Taxation: 1922. 
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sidering all tangible property, 4.7 per cent of the 
valuation in Illinois was exempt from taxation in 
1922, while for the entire United States the corre- 
sponding percentage was 6.4. The trend in Illinois 
was slightly downward from 1890 to 1904; then 
upward to a high point of 5.7 in 1912; and then a 
decline to 4.7 in 1922.%4° Index numbers indicate 
that the value of all tangible property in Illinois in- 
creased 339 per cent, between 1890 and 1922, while 
the value of exempt property increased 460 per cent. 
Corresponding increases for the entire United States 
were 393 per cent and 435 per cent, respectively.1** 
The per capita value of all taxable property in Illi- 
nois increased from $1,276 in 1890 to $3,141 in 1922; 
while the per capita value of exempt property in- 
creased from $49 in 1890 to $154 in 1922. Expressed 
as percentages, these increases were 146 and 214, 
respectively. For the entire United States the corres- 
ponding increases were 181 per cent and 205 per cent 
respectively.**®° Thus while the value of exempt prop- 
erty in Illinois has increased more rapidly since 1890 
than that for the entire United States, the percent- 
age of property exempt in 1922 was considerably less 


than the corresponding percentage for the United 
States. 


Summary 


HE general property tax was definitely estab- 

lished in Illinois in 1839. The few exemptions 
recorded before that date consisted of a minimum 
amount of the value of certain country mansions, an 
exemption of neat cattle, a toll bridge, property of a 
coal company, certain breeding stock, and the five- 
year exemption of lands originally granted to Illinois 
by the federal government. 

The tax law of 1839 exempted lands owned by 
societies for the purpose of burial, church grounds, 
and grounds for the use of literary institutions. The 
exemption thus applied to land only, and both own- 
ership and the proper use were essential. 

As educational activities developed, during the 
1840’s, property of colleges and seminaries, used 
exclusively for the relevant purposes, was exempted 
from taxation. Coyrt houses, jails, school houses, 
county lands and buildings used for the proper pur- 
poses; church buildings and furniture, and buildings 
and personal property used by literary, religious, 
charitable and scientific institutions, were added to 
the exemption list during this period. 

The exemption provision of the constitution of 
1848 gave the general assembly power to exempt the 
privately owned property it deemed necessary for 
school, religious, and charitable purposes. Contract 
exemptions granted under this constitution have 
been held irrevocable. 


During the following decade, college endowments, 
swamps and overflowed lands belonging to the coun- 
ties, and other public property used for such pur- 
poses as markets, were exempted. 

During the twenty years preceding 1870 extensive 
development in agriculture, horticulture and manu- 
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facturing occurred. Expansion in the field of educa- 
tion was evidenced by the large number of academies, 
seminaries and colleges that were incorporated, a 
large number of them being granted exemption from 
taxation. 

The constitution of 1870 gave to the legislature 
the right to grant tax exemption to property used 
exclusively for agricultural and horticultural soci- 
eties, for school, religious, cemetery and charitable 
purposes. The exemption must be by general law, 
and it was permissive in form. Use, not ownership, 
was its basis. In 1872 the legislature formulated a 
general exemption law, in which it attempted to 
define and limit the amount of exempt property that 
may be held by religious societies, charitable asso- 
ciations, fire equipment owners, and the like. Soci- 
eties organized for mechanical and philosophical 
purposes were favored with exemption. 

Only a few modifications of the exemption statute 
have been made since 1872. Attempts to exempt 
parsonages and the funds of fraternal beneficiary 
associations failed when the courts declared such 
exemptions unconstitutional. Personal property of 
drainage districts was exempted from taxation in 
1913. Orphanages, old peoples’ homes, and free 
public libraries were added to the exempt list during 
the next few years. The constitution of 1922, which 
never went into effect, provided for the exemption 
of parsonages, property used for societies of war 
veterans, and $500 worth of household furniture. 

Illinois courts have held rather strictly to the 
exemption provision of the constitution, and have 
not permitted much extension of the exemption stat- 
utes. The chief difficulties have been in the cases 
of contract exemption granted under the constitution 
of 1848 and the recent reversals of policies pertaining 
to charities and lodges. 


Illinois has not provided for the recording of the 
value of tax-exempt property. Data collected by the 
United States Bureau of the Census indicate that 83 
per cent of the real property of Illinois is exempt 
from taxation. This percentage is considerably lower 
than the corresponding figure for the entire United 
States. In fact only twelve states have a smaller 
percentage of exempt real property. 


Aspects of the Movement Toward Separation 
of Sources of State and Local Revenue 


(Continued from page 14) 


admitted that it was impossible to replace all of the 
property tax. Similarly, the Tax Investigation 
Commission of Washington favored “segregation of 
sources of state and local governmental revenue to 
the extent that the state will derive most but not all 
of its revenue from sources other than the property 
— 

In Idaho, the State Treasurer said that any sales 
taxes which might be adopted by the legislature 
should be used to reduce the State’s share of the 


5? Report, 1930, p. 51. Italics are not in original. 
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general property tax.°* He then added that under 
the existing laws the State Board of Equalization 
was confronted with an impossible task, and pro- 
posed that either the state should be supported by 
taxes other than those on general property, or the 
Board of Equalization should be empowered to 
equalize valuations for state purposes only, leaving 
the counties to work out their own equalization 
problems. 

The Tax Commissioner of Connecticut was firm in 
Hthe belief that “no substitute for the property tax 
Shas been found.’ 

Separation has been emphaticatly condemned as 
ha means of tax reform for Georgia by Professors 
Malcolm v. Bryan ® and H. L. Lutz.*t The former 
believes that segregation of state and local revenue 
ssources would be not only almost impossible to ac- 
icomplish in the present condition of Georgia’s 
finances but that there are several reasons why it 
should not be adopted, even though a plausible fiscal 
case could be made out.®* The latter believes that 
the notion of separation of sources of state and local 
revenue should be dropped once for all and that 
experience indicates the plan does not solve as many 
financial and administrative difficulties as it pro- 
duces. 

In his Report on Taxation in West Virginia sub- 
mitted to the governor in 1930, Professor Roy G. 
Blakey, after a careful consideration of the argu- 
;ments, concluded that separation of sources of state 
;and local taxation effects improvements in the tax 
system only in that it develops new taxes to supple- 
!ment the general property tax and places the ad- 
ministration of the new taxes in the hands of the 
governmental agency best fitted for the task, the 
state government. The centralization of tax admin- 
istration is the real reform; separation of state and 
local sources of revenues may be actually harmful 

if it causes the state to relax its supervision and 
control over local assessment of the property tax.® 

The latest expressions of official opinion on the 
merits of separation are those presented by the New 
Jersey Commission to Investigate County and Mu- 
nicipal Taxation and Expenditures,** and the Re- 
search Commission of the state of Mississippi.® 
Both of these express the opinion that separation 
of state and local revenues is distinctly undesirable 
because it would tend to encourage extravagance 
















“Twentieth Biennial Report, 1928-30, p. 13. 
® Report, 1929-30, p. 8. 

®“The Fiscal Position of Georgia,” 
Georgia, XXX, (1930) No. 110. 

= Georgia System of Revenue, Its Problems and Their Remedies, 





Bulletin of the University of 


D. 
3 OP: cit., p. 94. For a discussion of the problem see pp. 91-95. 
we Rebort on Taxation in West Virginia, p. 134. 

‘The Revenue System of New Jersey,” Report No. 6, 1931, pp. 193ff. 
® Report on a Survey of the Organization and Administration of State 
and County Government in Mississippi, p. 115. Cf. also the Institute 
for Government Research, Report of a ‘ees of the Organization and 
Administration of the State and County Governments of Alabama: Part 

: Taxation, pp. 215ff., in which separation is vigorously opposed. 
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on the part of that branch of government enjoying 
productive revenue sources while it would result in 
fiscal difficulties for the other branch. There ap- 
pears to be no objection in principle to state prop- 
erty taxes even at higher rates provided proper 
administrative plans are adopted and made effective. 
Both commissions express the opinion that neither 
separation nor a contrary policy has any merit as 
such. “The worst feature of the plan of supporting 
state government from revenue sources not available 
to the localities is the resulting tendency for the state 
to disregard local needs.”®* There is danger that the 
state will reserve for itself more revenue sources 
than it actually needs without re-allocating expendi- 
ture programs to provide that the state take over 
functions formerly discharged by municipalities. 
The Mississippi Commission believes that the 
total property tax rate should be reduced but that the 
state should continue to impose a property tax in 
order to have an elastic element in the revenue 


67 
system. (To be continued) 


The Function of the Inheritance Tax 
(Continued from page 10) 


attach particular importance to the case of Tyler v. 
United States, 281 U. S. 497, decided subsequently 
to May v. Heiner. In this case the Supreme Court 
upheld Section 302 (e) of the Act requiring the in- 
clusion in the taxable estate of interests in property 
held by the decedent and his wife as tenants by the 
entirety. Mr. Justice Sutherland, in his opinion, 
said: 


The question here, then, is, not whether there has been, 
in the strict sense of that word, a “transfer” of the prop- 
erty by the death of the decedent, or a receipt of it by right 
of succession, but whether the death has brought into being 
or ripened for the survivor, property rights of such char- 
acter as to make appropriate the imposition of a tax upon 
that result (which Congress may call a transfer tax, a death 
duty or anything else it sees fit), to be measured, in whole 
or in part, by the value of such rights. 

* * * 

Before the death of the husband * * the wife had the 
right to possess and use the whole property, but so, also, had 
her husband; she could not dispose of the property except 
with her husband’s concurrence; her rights were hedged 
about at all points by the equal rights of her husband. At 
his death, however, and because of it, she, for the first 
time, became entitled to exclusive possession, use and en- 
joyment; she ceased to hold the property subject to quali- 
fications imposed by the law relating to tenancy by the 
entirety, and became entitled to hold and enjoy it abso- 
lutely as her own; and then, and then only, she acquired 
the power, not theretofore possessed, of disposing of the 
property by an exercise of her sole will. Thus the death 
of one of the parties to the tenancy became the “generating 
source” of important and definite accessions to the property 
rights of the other. 


This is a highly significant case, for the Court 
for the first time definitely stated that a transfer, in 
the strict sense of that word, from the dead to the 
living is not essential to support the tax. In cases 
where the decedent had retained broad powers of 
control in the property given away, the Court had 
sustained the estate tax on the theory that the gift 
was incomplete until death, that the cessation of 
the power on death was, to quote the words of 





% New Jersey Commission, loc. cit. 
8 Op. cit., pp. 49, 175. 
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Mr. Justice Stone, in Chase National Bank v. United 
States, “the appropriate subject of a tax upon trans. 
fers.” But now the Court goes further. It no longer 
attempts to find a transfer where obviously none 
has taken place, and a mere ripening of property 
rights because of death becomes sufficient to sup- 
port the tax. No doubt the Court in this case was 
largely moved by practical considerations. Ten- 
ancy by the entirety rests on what Justice Suther. 
land called the “amiable fiction of the common law’ 
that husband and wife are one person. Hence each 
owns the entire property and in legal theory the 
survivor has no more after the death of the spouse 
than he or she had before that unfortunate event, 
But, as a practical matter, he really has a great deal 
more as every layman knows, and as taxes are de- 
cidedly practical affairs, the Court looked through 
the amiable fiction of the common law and went to 
the heart of the matter, refusing to restrict the power 
of taxation by mere legal fictions. Now, where a 
man sets up a trust to pay the income to himself 
for life and to pay the principal to someone else 
when he dies, it is perfectly clear that the remainder- 
men, because of the grantor’s death, have come into 
property rights which they otherwise wc uld not 
have enjoyed. It is all very well to argue that death 
was not the generating source of these rights but 
the deed of gift fixing the remainder interests, and 
that the only thing that happened on the donor's 
death was the obliteration (this is the word used 
by Mr. Justice McReynolds in May v. Heiner) of the 
grantor’s life interest. A substantially similar argu- 
ment could have been made, and no doubt was made 
in the Tyler case. But there can be no doubt that 
when the grantor of such a trust dies there is a 
shifting of the economic benefits, a ripening of prop- 
erty rights in the remaindermen. On this basis the 
Supreme Court may well uphold the 1931 amend- 
ment to Section 302 (c) even though this may neces- 
sitate doing a certain amount of violence to 
statements in former opinions. 

While the time is too short to permit a discussion 
of the power of the Federal Government to impose 
an estate tax retroactively, it might be noted in 
passing that the Treasury Department, impressed 
apparently by the word “prospectively” used by the 
Supreme Court in its memorandum decision in 
Burnet v. Northern Trust Company, has not applied 
the 1931 amendment to trusts created before the 
passage of the amendment. Consequently, the 1931 
amendment will affect only such gifts and trusts as 
were made after 10:30 P. M., Washington Time, 
March 3, 1931. 

I have confined this discussion to cases involving 
Federal statutes as time scarcely permitted any con- 
sideration of the cases arising under the laws of the 
several states. The state decisions have not always 
been in harmony with those we have been consid- 
ering. Thus, for example, the majority of state 
courts, including those of New York, have held at 
various times that the mere reservation of a powef 
to revoke does not of itself stamp a transfer as one 
intended to take effect in possession or enjoyment at 
or after death. On the other hand a majority 0! 
state courts, again including New York, have held 


Januai 


that a 
grantc 
or enj 
away 
the de 
adopte 
of the 
hence! 
in the 
substa 
has al 
The 
readin 
ested, 
an int 
tinuow 
Supre: 
taxpay 
the or 
Congr 
tion tl 
the ta 
set ab 
his lif 
the ta 
to plu 
measu 
inter : 
decede 
sort t 
Supre: 
dissen 
and ¢ 
Prom] 
gress 
leavin 
the re 
Court 
In | 
preme 
Congr 
estate 
templ: 
ally be 
so by 
the la 
trol o 
must 
recapt 
benefi 
howe\ 
preme 
trust - 
to cha 
off fro 
Gifts, 
for hi 
the ol 
it still 
tution 
Wal a 
In | 
duced 
tax in 
promy 


















































fas 


ich 


the & 


use 


nt. & 


eal 


de- 


igh § 


t to 
wer 
ea 
self 
else 
ler- 
into 
not 
sath 
but 
and 
‘or’s 
ised 
the 
rgu- 
1ade 
that 
is a 
Top- 
. the 
end- 
2Ces- 
» to 


ssion 
pose 
din 
assed 
y the 
n in 
plied 
> the 
1931 
sts as 
Time, 


Iving 
- con- 
»f the 
ways 
ynsid- 
state 
ald at 
owe! 
is one 
ent at 
ity ol 
> held 


Hor enjoyment after death. In 1930 New York did 


Shas already come up for construction. 


;Supreme Court, with a small but stout minority 





January, 1933 THE TAX MAGAZINE 


that a trust where the income is reserved to the 
grantor for life is one to take effect in possession 


away with the so-called transfer tax under which 
the decisions I just referred to were rendered and 
adopted an estate tax substantially along the lines 
of the Federal Act so that it is to be presumed that 
henceforth our courts will follow the federal courts 
in the construction of the Act, except possibly where 
substantially similar language under the old Acts 
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The cases we have been considering make dry 
reading, except to the few who are personally inter- 
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an interesting controversy which has been in con- 
tinuous process for years and in which Congress, the TH E BALLO U PRESS 
} Supreme Court, the Treasury Department and the 77-79 BEEKMAN STREET 


taxpayer have been the principal participants. With 
the original enactment of the Federal estate tax law, NEw York 
Congress endeavored to reach for purposes of taxa- 
tion the estates of decedents. Almost immediately, 
the taxpayer with the assistance of astute counsel, 
set about to devise means, through transfers during 
his lifetime or otherwise, to escape some or all of 
the tax. Congress, therefore, proceeded diligently 
to plug these loopholes, by drawing into the tax 
measure gifts in contemplation of death and other 
inter vivos transfers having some relation to the 
decedent’s death. Thereupon the taxpayer had re- 
sort to the courts, and, in many of the cases, the 


dissenting, has come to the rescue of the taxpayer 
and construed ambiguous provisions in his favor. 
Promptly, as in the case of 1931 amendment, Con- 
gress has revised the provisions, with a view to 
leaving no doubt as to its intentions. In due course 
the revised provision will come before the Supreme 
Court and the result remains to be seen. 


In general, however, it may be said that the Su- 
preme Court has decidedly limited the power of 
Congress to reach inter vivos gifts by means of an 
estate tax on the donor’s death. Gifts made in con- 
templation of death are taxable but they must actu- e 9 
ally be in contemplation of death and wiles rendered “Only $3 for qll this? . 
so by means of arbitrary presumptions written into 
the law. Gifts, where the grantor has reserved con- 
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however, subject to the qualification that the Su- And here’s another fact that’Il make your 
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to change beneficiaries but has expressly cut himself ps wed sia red ore a sn 2 isnetenl 
off from exercising these powers for his own benefit. + ee, Fes Veen $3 for one, 
Gifts, where the grantor has reserved the income for instance, is only $4 for two persons. 


for himself, have, as a matter of construction under 
the old Section 302 (c), been held not taxable but 
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tax in the Revenue Act of 1932. This course was 
prompted no doubt, not only by the necessities of 
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revenue, but by the fact that the heavily increased 
estate tax rates might reasonably be expected to 
bring about an increased distribution of property 
during the lifetime of decedents, and it was desired 
to prevent any evasion of tax. It may also reflect 
wo some extent the answer of Congress to the reluc- 
tance on the part of the Supreme Court to approve 
to the full extent the various measures adopted by 
Congress with the intention of reaching inter vivos 
transfers and preventing alleged evasion. In any 
case, the gift tax, so long as it remains in effect, may 
be expected to have a deterrent effect on substan- 
tial inter vivos gifts. While I have no thought of 
indulging in prophesy, I venture to say that if the 
1931 amendment should not be upheld the gift tax 
will certainly continue with us. If a man may avoid 
the estate tax by the simple expedient of trustee- 
ing his property under an irrevocable trust reserving 
the entire income to himself for life, Congress may 
be depended upon to keep the gift tax in force, if 
only in support of and to prevent avoidance of the 
estate tax law. As between the two alternatives, I 
should prefer that the amendment should be upheld 
and the gift tax repealed. The effect of an onerous 
tax will almost certainly be to deter a man from 
distributing a considerable portion of his property 
during his lifetime and it is by no means certain 
that this result is for the best interests of society. 


New Tax Publications 


Federal Tax Handbook, by Robert H. Montgomery. The 
Ronald Press, New York, pp. 1035. Price $7.50. 


In the face of numerous new revenue law provisions 
which have not been judicially interpreted, many taxpayers 
and tax practitioners will welcome the availability of this 
new publication. It is one of a series of thirteen tax 
manuals prepared by Mr. Montgomery but is the first one 
which has been published’ since 1928, following the enact- 
ment of the Revenue Act of 1928. 


The 1932 edition covers not only the income tax, but the 
estate, gift, sales and other taxes put into effect by the 
Revenue Act of 1932. In consequence of the author’s 
sound opinions in the past, his commentaries on and inter- 
pretations of the recent changes in the revenue laws are 
noteworthy. Most of the readers of The Tax Magazine 
are probably familiar with Mr. Montgomery’s earlier tax 
manuals. A similar felicitous style of presentation is fol- 
lowed in the new edition. 


One of the advantages of the manual is the accessibility 
within a single volume of a comprehensive and authorita- 
tive exposition of the Federal tax laws, including judicial 
and administrative rulings to date of publication. An im- 
portant test of a good reference book is the completeness 
of its index, and in this test the handbook, too, scores a 
high rating. 

Though the manual does not take the place of a tax 
service providing current tax information, it is a valuable 
supplementary reference source that deserves a place in a 
well-equipped tax library. 
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The State Income Tax, by Roy G. Blakey. Published by 
The University of Minnesota Press, pp. 88. Price—paper, 
50¢; cloth, $1.00. 

This succinct and readable analysis of the requisites of 
a good tax system is particularly timely in view of the 
hysterical tendency to ignore principles of equity in taxa, 
tion in the quest for additional revenue. 

The publication presents two chapters from Taxation ; 
Minnesota, a volume containing the results of a cooperative 
investigation made under the direction of Roy G. Blakey, 
Professor of Economics at the University of Minnesota, 
The first chapter is a brief treatise on what constitutes ; 
good tax system. The second part of the book, an expo 
sition of the state income tax, amplifies and brings up tg 
date the treatment of that subject in the earlier publication 
Except for a few paragraphs relating to proposed legisla 
tion in Minnesota, the discussion is of the laws and ex 
periences of the various states which levy income taxes 
and of leading facts and principles that are of practical] 
equal interest to the people of every state considering suc 
taxation. 

In the appendix are presented valuable tables, in whic 
income tax statistics are brought up to date. The subject 
of the tables are: State Income Tax Collections, Indivi¢ 
ual and Corporation (Totals and per capita, by states, 192 
1932); Federal Income Tax Collections, Individual and 
Corporation (Totals and per capita, by states, 1921-1932) 
Federal Income Tax Returns of Minnesota Corporations 
1929; Estimates of the Income of the People of the Severa 
States (Totals, per capita, and per family); Estimates o 
Individual Incomes and of Yields of a Tax on Incomes it 
Minnesota; Summary of State Income Tax Laws, 1932. 

Students of taxation—and all citizens ought to be stu 
dents of taxation—will find this book a desirable posses 
a college and school libraries should by all mean 

lave it. 


Motor Vehicle Taxation for Highway Purposes, by C. H 
Sandage, Ph. D. and R. W. Nelson, Ph. D. Publication o 
the Bureau of Business Research, College of Commercg 
University of Iowa, p. 109. Price $1.00. 

The cost of maintaining highways and of the regulatior 
of motor vehicles constitutes the largest portion of aggre 
gate expenditures of state governments. The means 0 
providing the necessary revenue has become an acute prob 
lem. This study, which is the eleventh of a series of Iow 
studies in business, is primarily concerned with two prob 
lems: (1) how much of the total revenue required shoul 
be derived from levies resting directly upon owners 0 
motor vehicles, and how much from levies otherwise im 
posed; and (2) in what manner should such direct tax bur 
den be distributed as among the several classes of vehicle 
and owners. 

The study covers the various imposts levied by all th 
states of the United States on automobiles, including th 
personal property tax, registration and other fees, gasolin 
tax, and excise taxes. 

The first part of the book is devoted to a presentatio 
of the salient fiscal aspects of the problem of motor vehicl 
taxation, to a survey of the more important levies that a 
or have been imposed upon the motor vehicle, and to a 
exposition of the variations in tax burdens both as amon 
states and among types of motor vehicles. 

The closing chapters state the theoretical questions tha 
are involved in the problem and review a few of the answe 
thereto that have been presented to date. The study 
concluded with an outline of a system of motor vehic 
taxation recommended by the authors which “incorporaté 
the strong features and avoids, it is hoped, the weaknessé 
of the systems offered by others.” 








